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BOOK V. . 

ON INHERITANCES. 

'CHAPTER I 

ON PARTITION OF PATRIMONY. 

SECTION 1 

ON mCESSlON IN GENERAL. 
ARTICLE I. 

ON PROPERTT; ylND ON THE TRANSFER OF IT. 


, I- 

N A'REDA: — That title of law, under which a dillribu- 
tion of the paternal ellate Is Inllltuted by Ions, has been 
called by the wife partition of heritage, 

** Under which ; *' under which title of law. Is inftituted is made. 

The Reindcara. 


What defeends from the father, is “ paternal and that is called pro- 
pcTty devolving on fonthy the death of the father. Both c?:prcfisons, ** pa- 
. A lem^l 



( * ) 

temal and “byrons," are merely illufirativc of relaeion or confan- 
guinityj for the term, inheritance, or partition of heritage, is alfo ufed to 
fignify a diftribution of property among any relatives. Accordingly Na - 
'REDAalfo, having premifed the forenfickttrm partition- of heritage, no- 
tices the diftribution of property left by the mother and the reft. So Menu 
likenife, premifing the fame title, without employing the word father or 
other limited deCgnation, propounds the diftribution of property in every 
relaiion. , 

. Ji'mutava'hana. 

U. 

Menu: — Thus has been declared' to you the law, a- 
bounding in the pureft affeflion, for the pondufl; of man 
and wife, together with the praftice of raifing up offspring 
to a hujband of the fervile dajs on failure of jffne bj him be- 
gotten : learn now the law of inheritance. 

“ Estate** (I) t property. - Paternal ;*’ obtained through the relation 
ej the Jon to the father. 

t Kaohtjnandan A. 


CoksequeVjtly that property, on which a diftribution or partition of a 
, vefteft light, depending on relation or confanguir.ity^ may be inftituted, is 
named diftributed heritage, a title of jurifprudence. In fliort, heritage 
is a title of law. Since the merits of oppofitc pleas fet up by a plaintiff and 
defendant this allotment of (hares is improper j this allotment of (hares 
is equitable ;”) may be determined under the title ofljberttage, which com- 
prehends the allotment of (hares, that title of judicial procedure is taken in 
a Hicral fenfe, ** inheritance or beritagel* Since this ^word, and the term, 
wliich occurs in the text of Menu (Book II, Chapter I^^v. II 4, andiohich 
^ termbas been there Explained “ la'^ocf inheritance**'^, may fignify the partible 
heritage, bccaufc a rule cxprcfTcs, that neuter derivatives from adtive words 
arc finiilar to nouns denoting fubftance, or beeaufe the term is derived in the 
pafTivciform, there is no objcflion to this interpretation. Thus fome lawyers 
expound the terras. 


Since 



'Since this tide of junfprudencc has not been cxpre/IIy difi/nguiflicd 
by that name, the obvious defign of the i^Titer would bcfubverled; /or the 
other fevcntcen denominations, which occur- in the text of Menu, namely 
debt and the reft, nonpayment of w’agcs, larceny and the reft, bear an ab. 
ftradl fenfe, whilft one denomination only would fignify the thing, which 
pofteflTes the abftraft nature. ThetUleof loan and payment comprifes the 
feveral abftrafl properties, which conftitute a creditor, and fo forth, as has 
been already explained. By the rule quoted, grammarians, who contend 
that aflion is fingle, acknowledge its fimilarity to fubftance, and thereby 
permit the ufe of fuch terms in the dual and plural numbers. Words of 
this defeription do not denote fubftance. If they did, there could be no 
inflection with a neuter fenfe, 'fince the derivatives would not bear the ab- 
ftradt fenfe of the verb. The iamc muft be unlverfally admitted on the fup- 
pofition ofa paflivc inflexion. Ifihat be queftioned, ihtn the text mu/} be 
thus paraphrafeix on whatever property, a partition or diftributionofthc 
patrimony is inftituted, fuch diftribution of that property (for the connexion 
of the correlatit-'cs is pofitive ; ) is a title of Jurisprudence called par- 
tition of heritage. In a word, the partition, which takes place in rcfpcCl: 
of partible heritage, alone conftitutes the forenfick title denominated par- 
tition of heritage. ^ 

Is not partition of (dayabhigaj termed diftribution ofirtheri- 

tance (ddyahbaga 'viblaga What ulc is there in fuch an incumbered defini- 
tion ? yet there is no vain repetition; for it conveys the meaning of the 
term inheritance or partition of heritage. *I}je anfu^er is ; no 

fuch objedion can be made, fincc the tegijladvs independence of the fage 
muft be acknowledged. fo much is added to aid the perfedl compre- 
henfion of the fenfe conveyed by the term heritage; for, fincc the parti- 
tion, which takes place in refpea of partible property devolving from a 
father on his fons, is called partition of heritage, it follows, that fuch pro- 
perty is (ddyaj heritage; and, fincc the term heritage risalfo ufed to fig- 
nify property, of which no partition is made, participation, not ^pariulon, 
is ftriilly intended. 

Some confidcr the relative as employed in the fevenfh cafe fubftituted for 

' ^thc 
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ihe fitft. Confcqucntly the fente is, “ that partition, which is inllituted, 
IS partition of heritage.” But others read. ” yat tu or yas tu, but that,” in- 
llead of “ yatra, where or in which,” and interpret the text fimilarly. 
The learned defccndants of learned anceftors take the rflative in the feventh 
cafe with a caufal fcnfe ; the fubjea is the title of law which confifls in 
partition ; and the word partition, which occurs in the text, is intended 
to juftify diftribution by a caufal derivation of the teim : confequently the 
Icnfe IS, ‘ that title of law, whereof partition is the element, and 
which IS eftablilhed as the caufe and ground of a diftribution by lots or the like, 
is called parinion of heritage.’ Partition therefore, as a title of law. bears 
an abfttaft fenfe; and this well rcafoned opinion is unexceptionable. A- 
gam; the partition of heritage, or the heritage which is divided (according 
to the different opinions Mwmifi/,/, is fignified by^the term inheritance; 
and that conftitutcs the title of judicial procedure. Such is the interpreta- 
tion of RAGKusAhDMtA, Ji'mu't A V a'han A and the reft. 


But, m fail, that diftiibution, participation, or onnerlhip of the pater- 
nal eftatc (or wealth defcending from the father in confequence of his death 
or the like, or, in other words, property of the dcceifed father,) which is 
cftahlinied or acknowledged by the Tons to veft in qcertain owner, is a term 
of law. rdLvxvc. m ow.ofJtChjU5L, Coo-IhryiAurly, Cenm. iJia. selw.'/w. of 
oi nctftnp iifclf being the title of law, the property of the eftate, which be- 
longed to a deceafed owner, 
finguinit), IS inhcriiancc. 


being icftcd w another by rcafon of con- 


Oa therchiiic may be expreffed in the feienth cafe with the fenfeof prop 
or fupport 1 asm the example, *' he reftdes with hisprcccptor ” and partition 
ftgnifiei allotment. Confequently the fcnfe is. that owncrftiip of heritage, 
in right of which fons mal c an allotment, is a title of law named inheri- 
tance. 0-ir-rf I, a, the fiippoil of on allotment of the heritage, is'a caufe 
ircw one 1 fu!-l) by wa) of illuftration. Hence, cicn the ownciftiip of lic- 
r.iape, which ,1 om diuded. ,, uncxceplionably confidcred as inheritance! 
a-J Il-s lie ir-t of lisuniiA'yaxA. the rules of Visiiiiu (III and 
fCtC.WII) I. 1 O’her texts ate truly cxplanalof) of iiilieniancc. This 

1 11 ! "1 fjc ei- lU'difniffeJ. 



If partition, as a terra fynonymous with divifion, .fignify the fepara* 
tion of the integrant parts of the thing divided, would not the thing be 
dehroyed ? If it fignify difunion of intcref.s among the brethren in refpefl: of 
each other’s property, no fcpam‘ion could be made of property connected 
with the property of another brother, even though the individual right be af- 
cerlaincd. To this it may Le.anjicertdt ihc of afeertaining thz individual 
right, or the afeertainrrent of afeparate title, is partition or divifion j for, on 
the death of the father, his right is dcvcfled, and a title veils in his fon or 
other heir 5 and in the cafe of two or more fons, each fon has a feveral title 
to that property, which (hall tbireafter be received by him : but, fince that 
is abfolutely invifiblc, and cannot be perceived by the eyes or other fenfes, 
it is afeertained by lots or the like, and argued from logical inference alone, 
That folely connitutes’afeertainment ; or the confequent ail, fuch as diflrU 
bmion by calling lots or the like, is fignified by the term partition. 

But, if a fingle female flave, or one cow or the like, be the property left 
by the father, what fhould be the mode of proceeding, fincc a dillribution 
by lots is notpoflible ? Vriiiaspati has provided for this cafe (CCCLXVI 
5). Such property mufl: be apportioned according to the reafon of the 
law, clfc it would be rendered ufclcfs. In the cafe fuppofed, all the heirs 
have a title to the fingle female flavc. For infiance; on the death of one, 
who leaves five fons, the eldeft fon has, in the firfi place, a right to employ . 
that female flavc during fix days; and afterwards the next born, during other 
fix days. In this and other modes their feveral rights may be adjufied; or 
lots may be caft after executing a document for the regulation of periods. 

Is the title to that female flavc, which the eldeft fon poflelTcd, devefied 
after the expiration of thofe fix days, or does it fiill fubfift? On this doubt 
fome Iai\ycrs remark, thit many titles or proprietary rights over an Indivii 
dual, but which cxift partially in rerpeft of time,* were previoufly vefied in 
the fons ; thefe rights mufi be confidered as vefiing in thofe feveral perfons, 
one after the other, at certain periods, which fiiall be fubrequently fettled 
by an umpire. In that cafe the award of fuch an umpire confiitufes tho fc- 

* A lerm cf logick, bf which I cnderSisd panial It u isto 

rrtdicatss par lal ia cfphcc, aad partwl ia tioie. T. 

. B 


paration * j 
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pirationoF tl ofc fevcral rights: and here the exprefiicn “ were prcvjoully 
\eft£d/*obViites the fuppohtion of repeated lapfe and revival of property. 
Aram; aright to tint female flavc fubfifts, conneaed with the afeernm- 
ment, that it flnll fubfift tn full force on thofe fL\eral days a\ arded by the 
umpire: and, fincc this right is defenbed as partially exigent m refpedt 
of time, It does not fubfift tn full force after the clofe of tliofc fevcral peri- 
ods , like the faded colour of a jar, like clafs and fort, fuch as the genera- 
lizing of names or the like, '^oheb nay laryuntb tie change cf name ; and like 
the temporary abfence of a quality partially cxifleDt. Hence, after the ex- 
piration of the-feveral periods, the coparcener, whfeturn is may not 
employ the female flave. Such is the opinion of J^mu^tava'ii ana. 

Is property included in the feven categories, fubftance and the reft, or is 
It diftmdl: therefrom? To this Va'ciiespati Bhatta'cha^rya, ground- 
ing his opinion on the Mimafa philofophy, replies, property is a certain 
faculty* fubfiftmg in the fcveral fubftances; but according to the N^aya 
philofophy, he adds, ‘ovvnerfhip is arelatioa between caufe and effedt, at- 
tached to the owner who is predicated of particular fubftances, and fubfift- 
ing m the fubftance by connexion with the prcdicable.* That alone is right; 
propriety confifts not in the right of aliening at plbafiire, nor is it a confe- 
quence fmply deduced from pofitivc law, which declares the right of a- 
licnmg at plcafure* for that would bean idenncal inference, + in this manner; 
if there be property, then a man may aliene at pleafurc, and property is the 
right of aliening at plecfure ' or the law declares a power of aliening at 
plcafure tl at, vsbich is poirefled as propert) , here again is a confufion of 
prcmifcs and confcquence Hence^SiRo'^MCM fays m the Padart'ha tatnoat 
propriety is a diftmft category. He confiders it 'll a category diftmdf from 
the feven pr-dicaments, becauft there is no argument, by which it can be 
V:nablinicd to be a ficulty , nor any argument, by which it can b? placed 
under quality and the reft. It cmAs in fubftance, fuch as gold, filver, cat- 
tle and the like. • 

— " 

• S^/.ra, f.cdij enLnfnieab logiciars amons quili i-s ai. f cult) cf rapid motion , rewnuoi 
cf »u«i, or fjcultj cf reccl eflicn , f cvlty of contanuir- th- motions reecfTary to life , and many ot^•r» 

J tia Jlj e h ncuUy, but t» is rul' be i Ven n a limited f nf f 

' rot Irguimate, Ucau<e il c pr-dicaic n the fame with the fub 

r,? “ ' Mt Ic-Uimaf, be safe lire ccncljUon tc^s cn iL*- If or becaufe the effeft is'refcrred 
to naif at a c’u'* T. 

' But 
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But Srx Cr isiiNA Tee.c'^lajjca'ra holds, that, as propriety abides 
in fubftance, fo it does in quality alfo. For infhnce ; the precept, “ con- 
fecrate a black bull, ” and iimilar phrafcs, fuggefl: the confecration of a bull, 
to which the quality of blackntfs is an attribute. Now confecration cannot 
take place without property; therefore property is acknowledged in refpedt 
of that, to which the quality is attributed : and confequently property is 
proved to exift in tiie accident or black colour, as well as in the fubject or 
bull. As it is faid, the father is arrived accompanied by his fon j vi ivbkb 
arrival Is termed both of the accident and fubJeEl. 

That is wrong; for propriety injno other inflance appears to abide in 
quality. In the example propofed, “ confecrate a black bull,” as in the 
pbrafe, “ a man carrying a ftafF and wearing earrings there is no diilicul- 
ty in apprehending the confecration of a bull, v;ith which the quality of 
blr.cknefs is contemporary. Confequently, the confecration of the bull, and 
the contemporary cxiftence of the quality of blacknefs in the bull, arc re- 
quired by the precept,* 

Logicjaks, admitting the numcrofity of the bull changed by growth, 
diminution, and the li?:c (or In ether wrdst denying the permanent identity of 
a body fuhjsB to change], and apprehending the confequent difnculty from , 
eftablilhing various property, affirm ownerfhip to be vefted in'the mi'.l ; and 
the predicable, confiding in the connexion of eflential properties, is ac- » 
knowledged to adhere to the bull, which may be of various colours. 

Whether property inhere in the thing, or ownerfhip in the man, what 
is the caufe of property? Va'chespati bhatta'cha'rya replies, * ac- 

* qulfuion is the foie caufe of property : and that acquifition is the aft of 

* the acquirer, earning Viecltb in fucb modes as are ordained by the law. Tliis, 

* again, is of three foits : in Tome inftances it is corporeal, as agriculture, 

* commerce or the like; in others, it is verbal, as feaefiing the facred feien- 

* ces and the reft ; in others again, it confifts of mental defign or volition, 

* as acceptance of gift, embezzlement of depofits and fo forth. But^, in the 

•‘Men cE the rerrile cUfi arc cnjVjied todifcilfablicS: (literJfy b!a:J 6 jII» oacertau occa5c=<. Tis 
kJgher claiTej, ca the fine oceafioaj, diCaiii balU of a reidiih white coloor. T. 


* cafe- 


( s ) 

* cafe o( heritage, fince a law dcclatK, that •' in Tome inOances acquifition , 
> is by birth, ” and tlic text of Go'tama expreffes, even by birth alone 

* a man may gain ownerlliip,** the birth of ions and the reil conilitutes ac- 

* quiiition, through tiie medium of the connexion of filiation : tliat alfo is 

* corporeal .* 


Acquisition of various kinds becomes the caufeof property fingUinits 
hind, as grafs, flint, or touchwood,* and the Igniting gem arc caufes of fire. 
As flame may be produced from an igniting gem even without grafs, thougli 
fire be uniform in its kind, or without the gem or grafs, from very inflam- 
mable wood, and confcqucntly grafs and the reft become caufes of fixe Jingle 
in its kind; fo do agriculture and the reft become caufes of property fingk 
in its kind. Thus grain and the like firft become 'the property of him, 

• who raifes them j and next of the purchafer, donee, or the like: in thefe ca- 
fes, the property of the original owner is only devefted by his own volition ; 
and that volition proceeds from the acceptance of a price, from the wifli of 
moral purity or the like, from fervicc and fo forth, or from folicitude for the 
flccomplvfhment of his purpofe. In thefe cafes, property vefts in the pur- 
chafer through the payment of the price and acceptance of the chattel tranf- 
ferred : it vefts in the donee folely through acceptance of the chattel ; for 
no otherwife does he acquire it: it vefts m fervants and the reft, through 
the mtdium of the maftcr’s volition, in confequence of the performance of 
certain work j or the acceptance of the money may be the foie origin of 
property vefting in fervants and the reft. In cafe of inheritance, birth alone 
is caufe of property ; and that birih is a particular relation of body, not a 
relation taking place at the firft jnftant of procreation. 


May not a fon have property in the tvcalth of a living parent ? Let it 
nqt be anfwercd, this is adimflible; for it would coiaradi£l the law : De- 
VAUA (V) (ledarcs, that, while tbe father lives, his Tons have no owner- 
Ibip of bis efiate. if thfs be propofcd, the argumenl is denied ; De'vala 
declaring tS: want of oivncidtip while a faultlcfs father is living, in eflia 
affigns^tbe death of tlie father as a mrHule caufe of property vefting in his 


r 


Jy erphined a pamcuUr fort of » 
tuVl: wwJ. frea vrH;ii firt by aumiaai Ut Ac fame 


‘Ood, a-'d ftioald lignify very inflam* 
term is freqaendy ufed for a flint. T. 
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fons , by propounding the term *' faultlefs," he fuggefts the degradation of 
a father ns a mediate caufc of transferring property to the Ton. But^ fince both 
thefe arc inconfequent j fince it is difRcuIt to prove the caufs from their pro- 
ducing a diveflure of property , and fince it is a falfe conclufion in logtek,* 
becaufe the fame may be truly afiigned as the caufe of another effefl; there- 
fore, omitting thefe, the immediate caufe is in effcfl afiigned in the dnefiure 
of the father’s property. 


That being thecafe, would not the propriety of the father’sefiate repeatedly 
veil every inflant in the fon, after the death of his father, for the divclhire of 
the father’s properly, and B.\i3.tiQTitCr relationof the/on to tbe father con- 

tinually ? Let itnotbe anfwercd, that there is no objeilion, fincethc caufe may 
be afiigned in the di veflyre of the father s property, which may be fuppofed to 
takeplacezt the momtntoihtsfoids birth. Thepofiible title of thefon to wealth 
beftowedon pnells by the father m his lifetime would be imperfedlly barred. 
If this be alleged, the anfwcr is, fince prop-rty veils m the purchafer through 
the price fettled, and through hit acceptance of the bargain, even though the 
chattel be not delivered ; and in the donee through hie acceptance of the gift; 
property is ellabhlhed to be an impediment to concurrent property , hence 
there could be no property anfing every infiant, and rolling like the waves of 
a llream: and the chattel being delivered by the father, no right is veiled in 
the fan, fince it is refilled by the father’s declared v\ill, “ this thall belong 
to the pncll.** In like manner, even in the particular cafe of ufucaption, 
when the father fuffers land to be polTcired by a llranger during twenty 
years, fince the property is dcvcfled, no right is veiled in the fon, for pro- 
perty, dependent on relation to the father, is refilled by adverfe pofieflion 
fufiered b) that father. Again, fince the title of a daughter and the like is 
refilled by the intervening title of a fon and the rcll, which is dependent on 
affinity, daughters and the rcll have no right to the patrimony, if a fon be, 
living. No other caufc qffucce^on{hou]dhc efiabhfhed befides thedi\cflurc 

* AnjaCla fith, la Jagick, difproTCi a cj-fc Caofe it what cecellaril/ pr'ced't , In ^rery ihi-j, 
which hat preceded, is not the caufe of the erent e(nSJer*d in t'-* d fiaition o'" esaf' it ii there 
fore « r-ijmCre condiuon, (in the lansuig- of Unit duleflit ) that it be rot tn* of foa-ihu-j t'''- 
Thit may be be! ooderilood from the fire beadt n o whi n it bra„c*-t ifi that, by whi h the»^o*e 
lasKdiate caufe it inferred, or id by which it b*coni*t {'"ic’p ih " (at t*** e-eo", or t*-* colocr 

efathia*), 3J what u already iflaaied it th-eaaf- of ann *—f *t etot , 4th whitiiaTrs^i 

at thecaefeef tic uaacdute caaf* J 5tlu what did rot is'ccXir \f 
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■of the father’s property; rtud the text of De'vala is a lax expreffion oj the 
ccnje^uence, when a caufe fubfifts for fuch an cIFcdl. For inilincc, if no 
property veft in the fon, while the fathers title fubfifts, then fiircly a fon has 
no ownerfhip, while the father is living. 


JiWtavaiiana affirms, that acceptance is not the caufe of property; 
were it fo, the accepter, performing the aft which confers property, would 
be the giver, ’which is abfird: but gift alone, like the annihilation of the par- 
ty’s own property, becomes the caufe, by which the property of another is 
produced. Nor ftiould it be argued, that receipt is acceptance ; that accep- 
tance confifts in making that his own, which was not his own ; that this 
operation is an aA, and that aft is the receipt* of the thing given: before re- 
ceipt, the chattel was evidently not his own, but Nyhcn receipt has paft, it 
has become his own; receipt alone is therefore the caufe of property. For 
to this it may be replied^ the title, effected by acceptance, confifts in the power 
of aliening at pleafure; becaufe, a gift being made to an abfent donee, he dees 
not appropriate it at pleafure, even though properly be vefted in him, Cnee he is 
ignorant of his right. When the gift becomes known to him, he then knows, 
“ this is mine;” that alone is acceptance: afterward, knowing it to be his 
own, he appropriates it at pleafure, without needing the aftent of another. 
Nor fiiould it be alleged, that acceptance being a mode of acquifttion, as re- 
corded in the text, “by facrificc, by teaching the feripture and by accep- 
tance of gifts, a prieft may earn wealth,” it follows that acceptance generates 
property. “ Earn” docs not here fignify generate property, but induce an 
ad, which does generate property, fuch as the furrendry on the part of the 
giver. For, as the priejlt by interpreting the Vida or affifting another to fa- 
crificc, difpofes the giver to beftow aprefent, and obtains the furrendry from 
him, fo likewife, fincc the giver entertains the notion, that will 

accept it, he, who yields future acceptance cowieded with that notion, 
efieds the furrendry from the giver: clfe, that notion could not exift, fincc 


there tvould appcaihro sbjea of it. May not •• earn ” fignify generate pro- 
perly? that facnfice and tlic reft generate property, is admitted,- fliould it not 
be likcwifc alfirmcd. ihit acceptance, howfoever involuntary, generates pro- 
.Fcriy? Even ti.e accepter would be the giver; for the donor is he. who 
, produces fuch an efiVa as the invefliture of transferred property, and that 

jdeffription 


{ ” } 

defcription would be applicable to the donee, 'xBkh is chfurd. Let it not ht 
alleged, that the aft oFthe giver is not the efficient caufe of property veiled 
in a perfon other iBan tkefcrmsr crjuztr^ becaufe there is no authority for con- 
fidering gift as the efficient caufe of property veiled in another. Menu de- 
clares donation alone to be a caufe of property veiled in the donee; gift is 
the caufe of ownerlhip.” Such is the opinion of J/mu^tava^hana. 

Va'cheepati eiiatta'ckaWa holds, that Menu mentions gilt as 
contributing to the property veiled in the donee: and that, through the di- 
vellure of the property held by the former owner. But acceptance is a caufe 
of property, under the authority of the text cited by'Sc lapa'ni (and quo- 
ted in the preceding comment) . Sacrince and teaching the J'eda, mediately 
cauling property, arc.truly means of acquiiitton : but future acceptance can- 
not be a mode of acquilition, becaufe there can be no aftual objefl confider- 
edj and the foregoing argument is thus weakened. Accordingly, fliould a 
denary be given, intended for priells in general, any oneprieft may pof- 
fefs it; elfe, fince there is no ground for feledlion, Ihould one take a chattel 
owned by all prie/ls, be muft diilributc it to all, like joint-property. Nor 
can it be eftabldhcd, that property veils originally in him alone, who fubfequent- 
ly takes it. Of this there is no proof. Nor Ihould it be objedled, that the 
feizure of a prefent intended for a prieft refiding at Caii would be no theft. 
This may be uncxceptionably held admilfible. Or terming it feizuroof ano- 
ther’s property, there is noobjedicn toconlldcras theft the feizure of a chattel 
intended to become the property of another, as well as the feizure of a 
chattel adually poflefled as property by another. 

Dhaumya : — On failure of the proper objeft, how fhall a 
prefent be difpofed of, which was befiowed on an ab- 
. f?nt perfon ? Let it be delivered to kinfmen fprung from 
■ the fame original flock, or, on failure of thefe, to his dif- 
tant kindred. 

From this text, which cnaSs, that a chattel given away, even^ though 
it have not been accepted, mull be delivered to the kinfmen of the perfon 
intended, it appears, that property is conferred by mere gift without accep. 

I tance 
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tance^ clfe, why fliould the kinfmen of the perfon intended be alone men- 
tioned ? Confider the reverfe as true . for, did property veil m the perfon 
intended, through gift alone without acceptance, then it muft of courfc be 
taken bya fon or other heir, becaufe it has become a part c/ the patrimony; 
and for what purpofe has the text of Dhaumya been propounded ? A pre- 
fent, made for the benefit of a deceafed Brabmana. erroneoufly fuppofed to 
be living, muft be delivered to his fon or other heir : is not the text deligned 
to convey this precept? What follows from this, iox theargwmntfuppofes^ 
that property was vefted before acceptance. Therefore, fliould a prefent not 
be delivered to him, for whom it was intended, the law fhows the gift to be 
imperfefl hence it muft bedeUvered /o complete the gtft In anfwer to the quef- 
tion, * to whom fhould it be delivered if he died before or after the donation,* 
the text of Dhaumya ordains, that it Ihall be deUveied to the fon or other 
heir, in like manner as donaries or the like, given in honour of deities, 
mull be delivered to priehs and the reft. 


Since the text, cited in the Malamdfa taixja,^^ declares the giver guilty of 
theft, if gold given, but not delivered, be loft hy hi: fault and not made good j 
and fince theft confiOs in the fcizure of another*s chattel , a chattel given 
auay becomes the chattel of another even before his acceptance ; being ac- 
knowledged to belong to the donee, furely it muft evidently follow, 
that property was vefted in him. It is fo after the chattel has been 
^ivcn* lat if It immediately become the property of the donee, then 
the fcizurc of it would be truly a theft under the text, which defenbes 
theft in general} and the enunciation of this text would be fuperfluous. 
Confcqucntly this text intimates a figurative theft, confidermg a chattel 
furrend-red for the benefit of another, though not yet accepted by him, as 
fimilar to property vefted m another. Admitting the property of the donee, 
ftncp tlicgtvcrhas not fcizcd, lul erly l(fl, the chattel, the definition of 
real theft is inapplicable even according to your opinion, therefore fcizurc 
and theft, in this place, arc both figurative. 


Ir jn> thing li3\c b-cn gucn away by a donor for the benefit of a priefi. 
^ts ordat-ed, tl iat » n»'| be dclnercd to bis Tons, (Iiould the donee die 
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before delivery; fiiall it be delivered to the fon alone, or to all tbe fons and 
grand fons in the male and female line, and the reft? Or is the objeft attain- 
ed by delivering it to the fons of daughters and the reft, even though a fon of 
the donee be living’? To this queftion it is anfwered, the donor muft deliver 
it, in the order of proximity, to the remoter heirs refpedlivcly on failure of 
nearer heirs, as fuggetled by the lextofDHAUMYA: and that order isfimi- 
lar to the fequence of inheritance. 

Is not the fequence different from ihcferics ordained in the cafe of inheri- 
tance, fince the text ftates this order, “ kinfmen fprung from the fame 
original flock, and diflant kindred :** this order alone fhould therefore be 
admitted; in thefirlf piace it fhould be delivered toany one kinfman iprung 
from tbe fime original flock; next, on failure offuch, to diflant kindred ? No; 
for that fequence is alfo unacknowicdcd by the text oFNaVeda (Book I, 

V. CGXXX). Confequently the order of inheritance fhould alone be admit- 
ted ; for this chattel is fimikr to one, which had become the father pro- 
perty. In the firft place, it fhould be delivered to the fon, grandfon, or 
great grandfon ; on failure of thefe, to the widow. According to the opi- 
nion of thofe, who contend* for property veiled before acceptance, this muft 
certainly be eflablifhcd. • 

Ir the donor delivered it to one fon alone, and other fons be living ; then, 
fince the accepter alone made the acquifilion, the reft would have no title; • 
cr even though all fhould have a title grounded on the original intention m 
favour of the father, he, to whom the chattel is delivered, would fhare a dou- 
ble portion, becaufe he gained tbe property. Let it not be faid, that this is 
admiflible: it contradicts ‘Ji mo tava iiana and the reft; for according to 
his opinion, property is acknowledged prior to acceptance ; and all the fons 
fhall therefore receive equal fbarcs, fince that chattel is a part of the patri-i 
mony. If this be propofed, theanfwcris, hefliailbe compelled to give it 
up, if he receive fuch a chattel without diftributing ‘to his brothers their 
fhares, in like manner as when fuch achattel is taken by a flranger. But 
if he fraudulently take it as a prefent to himfelf not confidering ttasagjfi to 
his father, it is fimilar to a thing given to many perfons, ncglcClcd by the 
reft, and received by one* 

' p Here 
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Herd it Ilio.ild be obfervcrt, ibai the donor ought to deliver the prefent to 
all the foDS jointly ; clfe the objcdl eftbt^ift would not be attained. Hence, 
he fliould not deliver it to .a daughter’s fon, if a fon be livitig. In like 
manner, ihould a ftranger feizc, on the road, a chattel fcht by one perfon to 
another, he ihall be punilhed as a robber, and the chattel mud be recoverable 
from the thief by him, for wliom it was intended, 


Consequently, in the cafe of gift, acceptance alone generates proper- 
ty. Accordingly .an' inanimate being can have no property, through the 
tvant of the requifne afts, from the effort, with which an acquifltion ori- 
ginates, until acceptance. But according to ihc opinion of thofe, who 
maintain property veiled by mere gift viithout acceptance^ a thing, which is 
given to a deity, whofc cffence is a textofferipture,* becomes the property of 
that deity. Let it not be afl;cd by way ofobjeflion, what is the conclufion 
"of thofe, who maintain the animation of deities ? The apparent difficulty 
is reconciled, although dciiics, according to this opinion, be animated, by 
not admitting their acceptance of gifts. In like mannor, infeils and the 
reft have no property in water and other things confecrated for the benefit of 
all beings. 


SuERENDEY, intended to convey property to another, and attended by 
the tffe£l of annihilating the property of the party himfelf, is gift. The 
* accepter is not the agent in that aft ; thercfoie he is not the giver ( an ahjiinl 
CQnfequetct chjcSled Ji'mu'tava'jiana). Let it not be faid, the literal 
lenfeof the verb “ gi\c*’ is obtained by.including in it the confequence pro- 
duced of cre.iting property vefted in another. That is prolix j for the dejinU 
/iJw^conftquencc or^cffe^l is prolix in comparifonvvith that ofmtention or 

fptcial objcH. Nor lliould it be objedlcd, that, if tliis be the cafe, it fiioold 

jbe faid, ‘ rttended with the objeft of annihilating his own 'property why 
infert •' cfilift *’? Were it fo, confequcncc not being included in the fenfe 
of the term, " give ’’.would bean imranfuivc verb; fince it could have no 
fubjcfl fbffcring the effedt denoted by the abllratft fenfe of the verb.-j' Nor 
jliou M It he objefled. that th ere is no ground for feledlion ; the effea: might 

♦ I>e‘if{uovof jjaaSfjY^ , ' 
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be affirmed either of the gi\efs own property annihilated, or of another's 
property erw/fi/. The law flioning, iHt gift annihilates the givers own 
property, there is a ground for ftleafon. Xor (hould it be alleged, that the 
words of Menu, ^‘^ftisa caufe of ownerlhip,” formalaw, wh’ch fhows 
ihe production of property A’eftcd in another. The difficulty is removed by 
inferring the production of property veiled in another, through the medium 
of the divcfture of property held by the former owner. Or be it fo,- the 
fubjeCl may confift folely in the objedl; like the phrafe, * he know s the jar.* 
Confcquently the verb **guc’* lignifies rr aci ^ volition, to which the 
previous annihilation of the dono'*s own property is attributive, and which 
intends the c^’i^tya^ccef prope.-ty fo another. Or it /igniHes fticrendcy eftedl- 
ing the invediiure of property in another, after a'^mhilating the righls of 
the former owner. A-ccord/nglj'’ the phrafe, he gives a cow,” appears to 
fignify, * cancelling his owu property, he makes the cow appertain tosnother.’ 
The accepter is not the agent m fuch a gift ; for he is that other perfbn, and 
he does not cancel the former property: znd thus “ caufe of ownelfliip,” 
in the tejtt of'MxNU, bearffa literal fenfe. Hence the objeclion, that gift, 
as mentioned by Menu, would occur in the cafe ofntgledoccafioning the 
property of another through the medium of annihilating the party's own 
title, is obviated ; for, *in this cafe, ncgUhi becomes an immediate caufe- 
of property vefted in.another. 'Even in the cafe of Tale and the like, there ^ 
is no objcClion to' this ufe of the veth ; ‘ having received thepnee, he'gives 
the cow.* In like manner the verb “give** is properly ufed for the » 
payment and advance of debts,* “ If the time of pa)ment be not exprelT- 
•* cd, the debt lhall be paid (literally ^\tn) on demand;*’ (Book I, v'. 
CLXVI). and, “ let no man ( lilerrMj give as a loan) any thing to 

“ women, to flaves, dr to children (Book. I, v. VIII).’* But in the phrafe 
^veTood ‘to a'twicc-bom man,” andTn fimilar cxprcflions, the verb 
iignifies gift * 31006 " ;'and that may be known 'from the epithet cr arc’uny- 
y?flnceMcrcriptive of a moral purpofe, not indicating fale and the like. 

' From the infertion of furrendry or rclinquifliment h the defrAtion the 

phrafe, “ he "gives or leaves hts ejlate to his fersd* cannot be ufed when a 
father dies," or becomes an anchoret. Yet, if the fattier at the point of - 
'death, or becoming an anchorctf declares “ fo much ^wealth is left*/ me, 
let It belong to my fon?,” u may in that cafe be Paid, he died or became an 

anchoret 
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anchoret after giving er hequeatbmgiM his property to liis fjiis. Accord- 
ingly, in flating the etymology of ^ayahUga or mhcntancc, Jmu'xA- 
VA^HANAand others derive the word heritage; that, which is 
given cr bequeathed (diyate). Thts,and the phrafe “ he gives or bequeath;* 
are figurative , for they are fimilar to the invefiilure of property in another 
after cancelling the property of the former owner ^ who is deceafed naturally 
or civilly there is not m thit cafe a furrendry made by the deceafed and 
the reft RAGKUNA^DANA obferves, there was not, on the part of the 
deceafed, a furrendry, effeamg the annihilation of his own property, and 
confiding m his declared will, “ this is no longer mine The fame 
author explains furrendry, declared will, and that fignifies defire or in- 
tention All this has been ftated m conformity with the opinion of 
Va'chespati bhattach aV\ \ « * 

It differs from the opinion of JimoVava^hana m mamiaining, that 
the right to a chattel, winch is given, is not vefied before acceptance or 
approbation this is deduced from minute reafoning , and the argument is 
Confcquenily affent is figwficdjby the term approbation > as in the 
phrafe, * philofophers of the naty&yxca fcHool acknowledge a fupremc rul r 
different from the dettits of mythology * The phrafe, he accepts the chattel, 

, fignifies lie affents to the properly conferred on him by the donation, and 
dees not neglcft or refufe if It maj he alfo affirmed, that acceptance is a 
* mode of acquifinon, through the medium of lequeft , but in the cafe of an 
unfolicited gam, there is no diflicuhy/c\cn though acceptance be not con^ 
fidcred as acquifition ** ^ 

Gbahti*-c this, may not a man appropriate 'at plcafure m offering ^ 
maat b) anj ^xiffn on the btni of the Ganges, \ ithout a declared accep- 
ts nt cm this fjrni, " ilusHiuUbc mine,'* \iux merely thinking “this is mine.?” 

^..onu.Icrc? Or, ,/ / 7, on U fuzh\ the appropriation of an ' 
rfl imp I aJcb) aeoilie', \ ill out prctious acceptance, is inditciSljr for- 
I it !en 1/ a icM , acetj ijnie (lioulJ he atoiJcil on the bank of tie rutr." 
'Ihiii^l^she i f^n jtml) cxplaitel 

t * / I’cnemft termfot KttHmm, V t 
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‘PftopERTy, dependent on relation to the former owner, in that chattel, of 
which the ownerfliip has expired, heritage, a word deviating from its 
etymon. So aiiaha d^nes beritage. The condition, “depen- 

dent on relation to ihe former owner, »* obviates the pofliblc ufe of the word 
heritage mfpejh'n^ of gift and the like. That relation, originating from 
birth, fludy, marriage and fo forth, is filiation, fellowlhip in fiudy, conjugal 
union, or the like. The phrafe, “(jf which the ownerfhip has expired,’* 
obviates the ufe of the term heritage under the texts which deferibe the con- 
current property of the wife during the fife of her hufband (CCCCXV &c.) 

- Sri' Cr. ‘csHtiA Tcrca 'l a kca 'r a . 

SiKCE property refills concurrent property, how can a wife have any title 
to the eflate ot her living hufband? 't'he objeftion is ill founded; for, ac- 
knowledging the death of a father and fo forth to become fcvcrally caufes 
of property immediately fubfequent, he does not admit iht general 
of one property to another. But, according to that opinion, it may be af- 
firmed, that marriage would unavoiijably refift a property which ™ dif- 
ferent from that of fuch a wife, and which would annihilate her former 
property, Va'^chespati bh atta’cha'p.ya does not admit a property 
then veiled in the wife. ,Th«s will be fubfcquently explained. According to 
his opinion theivords, “ of which the owner/hip has expircd,”'nced not 
bejnferted. , 

Such is heritage (ddyaj; and of this a partition (tbdgaj, difiribution, 
right, ownerfhip or property, muft he undcrflood according toithc various 
opinions, as already noticed: and the verb ihaj, divide, occurs m the text 
of Ya JNYAWALCVA (C^IV) w'lth ffic /cnfe of right or title. .Accord- 
ingly Menu alfo exprefies, “learn the hw inhefiunce fddyalrliagaj 
Having declared the fimple right of fucceffion (Ch. 9, v'. 104), and noticed 
cohabitation ef parceners (from v. lO^ to v. i,i i); he proceeds to the men- 
tion of partition (v. III). In tbofc texts, ** after the death of the mother 
(v. 104) ” alludes to the feveral properly of the mother; accordingly Col- 
EubABiiATTA remarks on the exprefiion ** paternal cflate,” that Tons alfo 
fuccecd to the maternal cflatc. BaudhaVaka alfo fimply dcclarys’the 
title of fons to fucceed to the paternal eftatc (HI). 

E Ji'mu 



Ji'^muVava'jiaka remarks, that the catling of lots and the like, for the 
feveral rights of two or more Tons to their refpcaive portions (which rights 
v:titfrrjhujly unafeertained, fince nothing determined that fuch a chattel 
belonged to fuch a perfon;) afeertains the feveralty, 'ivhhb may be expreffed in 
tl’Je lei/vdst ** this wealth belongs to this man:** that afeertainment of fe- 
veralty, namely the calling of Jots or the like, is partition. ButRAGHUNAN- 
DAN-t fays, after the diveflure of property predicated of the fans colleaively, 
in rcfpcfl of the colledlive wealth which devolves on. them after the death 
of their father, property is feverally predicated of each fon in refpedt of each 
chattel, Cl dsterminedhy lots or the like: or the calling of lots, or other a£l, 
which produces that confequenco, is partition of heritage. ^ Ji'mu'tava- 


IIANA conceives, that after the dcccafe of the father, and nfter the conft- 
quent diveflure of his property, a right is veiled m his fons, by reafon of the 
connexion of filiation and fo forth; and this follows from the text of Baud- 
ijaVana, Since the property of the fons can only arife after the diveUurc of 
thtir fathcr*s property, fuch diveflure is necejfarily infeircd,\ now there is no 
argument to prove the diveflure of the coordinate property of Tons, and rife 
of another Jt'ctral property ; although the texts, wjiich notice partition, do fug- 
gvfl that f'veralpnperty, it w'ould be diRicuU tOAflablilh the failure of one pro- 
perty and rife of another: ihcrcforcihc property of A'tch is cftabhflied in that, 
which will become his by lot ; for hts light^cing imperceptible to the fenfes, 
cannot be afeertained, otljcrwifc than by c.-! fling of lots : this alone conflitutes 
partiiion. But Ragiiukandana thinks, that the calling of lots mufl: be ex- 
plained by logical inference: as fire is arceriamcd from fnioke by this argu- 
ment, * without fire there can benofmokcjfor what elfccaufcs it?* fo, without 
Ycficd property, there can be no cafling" ofJots in tlie name of the proprietor; 
y^r there ti no c;£"r proof of »i. In the rafe ofordcal, as a natunl efficacy is 
aimbuied^t^hre by this rule, * fuc burns the guilty alone, nouhe innocent;* fo, 
aitnbaiin^ a n .mial efficacy to lots thrown, fliould it not be eflabliflicd, tint 
the lu falli to caclifor that, of which he had tlic properly? Ko; for in the 
fjfc cftnil icxisof fagcscnablilli. il.at ilic innocent remain 

t ntiu!! I Uii. Ii. ihi« H'ftincc, there are i-o grounds for (lie induflion. If it tnay 
5 e f-iJ. thsi li eriaWill ed to asoid leJiout dtllicnliirs, flill it is a(,ji„ „ reJU 
OJI fi.t! tub* to, ..use lad, ,uiu,-l eflhar)- ai-iiinnncto bis and the rell. In 
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■ might be fuppofed ; fmec their connexion tt;asequal when the father deceafed,) 
it is. moftcdifficuUtocftablifhan'impedimcnt to fuch property, becaufc that 

^■othcr.individual property is-.previoufly-negative*' or has not ytt e'yjjltd:- ■ ' 

'Again j it is univerfally agreed, iharthe^'acquirer fliall have two ihares, 
' and 'any other heir one fliare; of wKat has been acqtiirVd'by a brother cmpldy- 
-'.ingone of twdhorfc’s leftby his father'. •' Oh partition of the'origihal wealth, 

‘ ' 'fliould that horfe fall by lot to^ him, who acquired irsoltb, then,' ac- 
-5 cording to the opinioh'of thofe 'who cbhfchd for diftfibiitive property feverally 

■ vejied In each individual during copdrcenaryf -ihixUoUt 'already belonged to the 

• acquirer ; why thcn'fhould another; brother participate in the wealth fo ac- 

■ -quired by- him ? But -if the horfe be 'obtaihed by a parcener other than the 

- “acq'iiirerj the wealth fo acquired ought 'to be equally divided ; for it is gainW 

■ by'the’fexertion of dne 'parcener and by the labour of a horfe belonging to the 
’ other. ‘ 'On this S'ri" Cit’iSHNATEkcA''i.AK’cA^RA 'remarks, that there is 
' 'nothing ' inconGftent with pradlicc, ’ bccaufe the' phrafe; '‘‘employment of 

- common property,’*/intends only -'wealth, ‘ of which the fevefal 'property* is 

• undetermined.' Of thefe two opinions, ^th'at; which is. maintained by Rk- 
• 'iSHUNANDANA, who Contends for co-ordinate property, is confirmed by 
.••Herina't’hX by.'the author bfthe Mitacjkdra, .by'V a'chespati misr a, 

. Bh'avadeVa and olhcrs. This very opinion is indiredly admitted even by 
' S'ri'’- Crishna Terca''lanca'ra.' ’ ‘ 

V ' Should any one brother frll the fcnialc flave on a day which ‘.falls within 
■■ ‘ his allotmcnl (CCCLXVL 5 ),'may the purchafer aftcAvar'ds require the da- 

• hour' of that flave oh the days allotted "to other brothers I To this - queflion 
-the ahfvver is, when a fa)e is made; the purchafef has a property fimilar to 

• ;tHat, which the vender enjoyed ; hence the purchafer can only obtain the la^ 

' b6ur of the flave o’n thofe days of each month; which' were' allotted to the 
/ vender in proportion to his fharc. ' -Accordingly, when a principality ■ is fold, 

- • the prince hasi property entitling him.to receive revenue; but the properly of 

the occupant; entitlinghim to cnjoy’tbe produce of the land, fubfifts in full force ; 

’ - * Pra'galkava : antecedent prmtion. is relaUTe or abrolute ; the hZ U of three ferjs : m- 

, ■tccedeaipriptian, atSrmed of what has not yet fceea;‘Mnihilauon, afinned of.wliat has ceaied whs; 

utter privation, aSrmed of that, wiikh now uBOi,,andin which paft *or future Puftence Is not cen- 
- ‘ fidetci. » ■ ■ • * ■ ^ j , , , 
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when the produce is fold by the occupant, the purchafer acquires a right to 
enjoy it, but the king retains his title to receive revenue. Hence he, who culti- 
vates land, for which he pays revenue to the king, and w ho enjoys the produce 
obtained from that land, is acknowledged to polTefs properly as cultivator 
cf the foUi if he fell the land, the purchafer acquires fimilar property, in 
right of which he enjoys the produce after paying revenue to the king. The 
cultivator is not deftitute of ownerfliip j for that w'ould be inconfiftent with 
pra<5ice. Confequcntly, various concurrent rights to one and the fame thing 
being admitted, it muft be eftabhflied, that property is an impediment to 
other property of the fame nature. This has been alfo ftated by''SRi^ CrTsii- 
NA TzrcaTanca^ra' tfi tbefc wordsi '* for ihofe two concurrent rights of 
the fame nature are incompatible.* 



( ■ )■ . 
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^;t,;o/^^BAUDHA'yA'NA;pf9;wuht3_s/thc''lji«^ to their 





MENUi — ^AFTER‘the',deatK%ofi.th'e^fatH^f'arid the-m'dther, the 
, ;broth'ersi, beipg.anerabled; 'may'^dK':ide;am6ng.,themfelveS) 
^.■mTequanfeareSj the,:paternal .arid indterrial-ciia.K\ .'hut they 

. ^ ^ ^ 1 ^ L lad -..t. 11^ a.1 4 la ^ 



' ' . Here their title.isequal ; tharis;''a'dedu<5^^'^qf a .^Vehtieih-pir.tqr. the like' 

111 - ..Vj i__. -_.-u'-.i_ Aaat. 



' ief ati earlier ?’ -Equal'partitroh is^hcrcnJchlit^edr'Tuppoflng-an’cIdcA bro- 
llicc who ii.defident in^virtuc,- qr.wh'oaioa'^ot.claim.'.axdcduaion )' for.ltie 
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dediiaion of a t\^cnticlh part concerns an cldcft brother endued v,ith virtue, 
orintends an cldcR brother claiming that deduftion. Such is their meaning. 
Udayacar \ remarks on the word ' equal.’ that an equal partition fiiould 
be made, after firft’deduBing a twentieth part, for the broiler. Hela- 
yuDiiA and the Pdrijatei read'^Atf, with, inflead oi JamaiV., equal; and 
witli *’ is c^pound£d in ^\z~Pkrtjatett mutually or among the}nJsV.,es. 

'• P/TERfAi.*’ or parental; this dermtive from a term cxprcllive of 
both father and mother (the laft being underllood) fignifies paternal and 
maternal. It is fo expounded by HelaVudha, Chandf^SWAr/ , Va- 
CHESpATi, BnAYADEVA'and^others ; and CuxluVabhatta entertains 
the fame notion.: A diflinSion in regard to the fucccfiioh'joi fons to their 
mother’s property nili be fubfequeutly mentioned.^ -*iOtKers, fays Ciiak- 
‘ DESWARA, confidcr ** paternal ** or parental as alfo fignifying dcfinitive- 

* ly what defeends from a paternal grandfather"; “for parlition‘isalfo fuggeft- 

* cd in that cafc*'(CCCLXVin), We hold, that, as diflribution of the 
paternal cllatc indituted by fons ” (I) is merely illuHrativc of any relation, 
fo arc the terms of'^tHe pfcfcnt'text (IV.), “..after the death of the father 
and the mother,” and, “ the paternal edate j” confcqucntly, it is only af- 
ttr the death of him, whofe Cllatc ma> be divided as licriiage, that partition 
is made. Such is the meaning of the tcxtl • But.JnMUTAVA'iiANA, Ra* 
cu;JNAKDANA and others argue from the cxprcflion •* after the death k\\o: 
mother,” that * partition among fons, while their mother lives, is immo- 
ral; as is intimated by the text ofSAhc'xiA and Lic’hita (XVII).* They 
confidcr the text df SANc’uAvas lignifvjng, that,* fince fons are noftheir 
own maflers while their mother lives, a partition ought not to be made with- 
out Iicr confent, for Ole IS mod venerable; and the text of Menu muR be 
alfo adduced for the fame purpofe. Here fomc lawyers infer from the 

^ p’^afe, '* they have no power over itf while their parents live,** that they 
Imc # talc m Ore efiate,, while the father lives, but cannot appropriate it 
at pl«fiircwiihout bis command. But Ji'mu'tava'hana has faid, • there 
is no proof cl property then vcHed an Tons,* De'vaea cxprcfsly declares it. 



V;i . 

Alxrrv die death of the fnijicr, Tons may divide 

his 
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his eilafe ; bat they have not o-..'ncrihip or Jnil daminion 
while a faultlefs father ii\ cs. ‘ 


Bf (he mendon of faul(lcf«, it is intimated, that fiiouTd a blamable fatnrr 
be living, fbns have ownerfhip^of his eftate* It follows, that property is di- 
^efted through faults. The %eTy fame expofition is delivered by R^c'itr- 
jiAi and others. Na^reda may be quoted in anfwer to the qt^’flion, 

what defefl ? 



Na'reda: — The father -being degraded, or become an an- 
choret^ or having* re{igned,,or dece'afmg naturally, his fons 
may divide^iis eftate. " - , 


** Degraded,** i^ltnfnrr Ins daft. ^ *» 

A e ^Rachdnanpana. 


*• Consequently even degradation is faggefled by the word defeil, 

^ . ) ' , » 

** Become an anchoret,” quitting the order of a' houfekeeper.'’’ ** Hav- 
irg reiigned though his title fubhA, hav’ing no xvifh to retain the property 
veiled in him. ' i ‘ 


. f '*' <■* Raghunandana. 

1. ' I 

For this fbows, that fons have property m their •father's eftate, through 
his refignation or the like. ( » < " " i ^ “ 

** . 'r - f e"' Jr mvtavaWana. 

1 -I - 


But Chande^swara cxplams^theterm,** void of deCre for con- 
cerns.* Tic reads the text nnritte vd^pi ramadltpitary-uparata-jprihi* ^ mftead 
of vtnajl fc vd*py~a6arane pitory-iiparSa^Jprlhi ; and expounds that reading, 
* capable of connubial ntercourfc, but'reframmg'^froni it.* ^Ii&ra deli- 
vers a iimilar cxpofition. FIelaVudha breads ntvrtife vdpi rrarandt: 
that has been e'fpounded by Ji'miTtava'hana as an epithet ot the 

^ • With tbs reading, It ffjmi tie laft bcBuftidi of tie text fQb/eqoerfljr cited vACV' 



fubfcquent term ; ‘ exempt from deceafe (that is, alive) hut riftgnhg: Ano- 
ther reading is approved by the author of the Fracaia, but is not noticed by 
■ Ji'mu'tava'hasa. In his opinion the divellure of the father’s pro- 
pertj’, in the cafe of refignation, is exprefsly declared. According toCiiAN- 
nn'stvAR A and others, the fame mull he deduced yi-offt the premifes. But ac- 
cording to Ragbunaudaha, the right fubfifts even in the cafe of one, who 
ceares to defire property! 


There is a cefialion or failure (upamma) of affeflion (Jpnha) or defire 
for worldly concerns. Now that occurs continually^ for the duration of wifli 
or defire is limited to two moments : itmuft therefore be afHrmed to be the 
ceflation of final defire. Such being the cafe, a father has at firft withdrawn 
from, Ump:ral concerns j and having thus refigned affairs, he after- 

wards again defires imporal concerns : in fuch a cafe, is the father’s refignation 
irrev9cal>l<^ In anfwer to tliis quefiion, the fame author obferves, that pro- 
perty, being devefte'd through abdication, cannot be revived by fubfequent 
difire. He thus defines a refignation adapted to this purpofe; * annihilation 
of defire, not contemporary with antecedent privation of any defire contempo- 
rary v;iih property, is refignation.* Confequerttly fo many wifhes, as pafTcd 
previous to abdication, as well as antecedent privation of future wifiics, were 
contemporary with property j for the right was not devefied', fince it had not 
\jeen>Vitn afeiicatei Vne wi'&j, wViicln is not comemporaTy witit Such antc- 
ccdrrit prhalion, is the hfl of tviflics anterior to abdication ; tjic ceflation of 
that IS refignation; and in hkc manner, no wifli is again formed in the in- 
terval which follows fuch final wiflt for worldly concerns j abdication takes 
place thereafter: wlicilier defire will or will not be fubfequently revived, 
p-rt'f.bn inry be made by fons, when fuch defire has ewre ccafed. Thus fomc 
cxjtiin Rauuuu,\suah.\‘{ meaning. 


fiiAT u tirt nr.F-ki for ronicannot tnikc a pirlilion of their own accord. 
I'll.!: i-.c fuhri’t tlgluof proptiiy fubfifts, bivlng icfigncd and willidrawn 
frv-ji uoiM, ni.ee, fc,., „o ssifli of partition, tlic dill, ibution cannot 
bMl.st.wbidiiiinjaebj i|,j without abdication, it cannot be 

1 ■ tl.ii the U‘l^ v.i.lt fer s,o,U!y conctsni has bren formed. In Rrt, 

> ■ J 1 I'.-.J, i u , ..,j „ j, ultimately ilic fame tvith abdication , 
■s' , for 
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for the ceflation of ni(h for worldly concerns, accompanied by a declaratiort 
in this form, “ henceforward X wJI not aft in laorldlj affairs,” annuls the 
right of property ; afterwards, when four years have elapfed, if he again de-' 
fire worldly concerns, ftill property is not revived. Again j Cnee there is 
antecedent privation of that 'wifh, which will be formed after the lapfe of 
four years, the epithet, ** contemporary with property/* has been fubjoined 
to deduce refignation from the cefTation of defire contemporary with that de- 
claration, Again i fince the failure of property takes place at a moment fub- 
fequent to the cefiation of defire contemporary with that declaration, it is 
faid, “ even though the property fubfift," to authorize partition at the 
moment when defire ceafes. This feme allege. But it is unfatisfac- 
tory ; for it is liable to the fame objcxflion. Hence the opinion of Jimu - 
tava'hana and the reft feeras accurate. “ Having refigned/* explained 
as fignifying void of wifii for the ufe of women, correfponds with the text, 

** when their mother is too aged to bear more fons’* (XX), even though 
the frefent text be not read nxvnttc vopi ramanCt or refraining from amorous 
delights. 

However, fome lawyers think partition among fons authorized by law, 
even though the fathcr^s title fubfift, when it is any how known, that the 
. wifti for worldly concerns has utterly ccafcd. But the father’s properly docs 
then fubfift, fince he has not abdicated by a declaration in this form, ** it 
fhall no longer be mine,*’ nor baS dcccafed or otherwife vacated his eftate. 
Let it not be objected, that no partiiion could be made, while the father’s 
property fubfifted. The law has authorized partition even in the cafe of 
one, who ceafes to delire property j and by that term is fignified the utter 
failure of fucb wifti. But if the owner, having entertained no wifti during 
a certain fpace of time, afterv/ards deCrcs worldly concerns, there was no 
jeCgnation. After withdrawing his aHc61ion/rOCT things cf this -xorld, if he 
alfdic£fte his, eftate in this form, ** Jet this be no longer mine;” then indeed 
property is devefted by abdication: and afterwards, even though ten-porcl 
inclinations revive, property is not renewed. With this vicvj;itis faid,^ 
“ contemporary with property.” The refignation can only be known from 
the declaration of the party. Thus theopinion of Raghunand^^na is 
juftified. Abdication is comprehended in the text, by-conCdcring i6e terms 
" G 


as , 
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as illuftratiVe of a general fenfe; or included -under the term “ anchoret, 
cj^platned in the fame manner in which the text of Ha ri t a (XXIII) is 
expounded by the author of the 'Pracafa; living on the wealth, and under 
the rule, of his fons, without becominga reclufe according to the Viia, 

In the cafe of degradation, forfeiture of property muft be underflood. 
■when the offender is averfe from expiation j for the gift of their whole eflate 
is recorded as an expiation for degraded perfons, 

KAGntIl?ANDANA,'‘Sj(.l'CR7sHHA TeRCA'l ANC a'iIA andothctS. 

But Va'^ciiespati UHATTA^CHA^RYAholds.Thatadcgradedman.hndan 
anchoret, only forfeit-property previoufiy vcfl:cd/« them ; ^clfc^h^ laws, Which 
forbid the receipt of prefents from a degraded man, andAvhich fhow thc«fuc- 
celhon of heirs to the eftate of a (fannyaft ) or devotecinthe fourth order, would 
have no authority. Again j the right to former wealth being forfeited even 
though he be not averfe from expiation, that expiationp^ay he,*'neverthelcf?, 
accomphfhcd with money fubfcquently.bcgged from fons or others j-ind it 
cannot therefore be faid, that the expiation can no oiherwifebe acepm- 
phlhcd. » < • ' * r j 

"J 

it flrculd be noticed, .that, if the property of a degraded man be de- 
veHcd, even th_ough he be defirous of expiation, he doc? not," after per- 
forming penance, become owner of wealth,- his right to.which Was forfeit- 
ed at the moment of degradation : for there is no argument to prove owner- 
ihip then and to hold it adntidible, would contradifl approved 

ufage, Confcqucntly, evenixx thccafeofavcrfion from penance, degrada- 
tion is the /ele caufe of forfeiting property %vhic!i was vcfled before the lofs 
of tank j and this is founded on the inconfiftcncy with approved ufage, <jlicb 
V oije^edts tic cci.trary inference. In the cafe of a reclufe likcwifc, abdica- 
tion fold)' annuls property: retirement cannot be cftablifiicd as an in'depen- 
dentmufe of annulling it. ■■ Orlhc.ftther dcccafing naturally, his fons 
may dnit'c his cnatc" (VI), by mentioning pattition among feJns after 
the natural L'eccafc of the father, it is curforily intimated by’ Na'rcd A. 
that .property it immediately vched in tbem. 


VII. 
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vir. - ' 

Sai^c ha and Lic’hita : — Since partition of the ellate takes 
place after his deceafe, fons cannot divide it while the fa- 
ther lives, even though it were acquired by them inde- 
pendent of him ; they have no power to make fuch a par- 
tition, fince they are not their own mailers in relpeft of 
wealth or religious duties. 


“ ATter his deceafe j" after the death of the father. “ Partition divi- 
fion of heritage. The word ** only'* cannot be here fupplled ; Since partition 
is feen 'in practice, even while the father is living, hy his choice : may Tons 
th'ferefore divide the eflate while the father lives ? The fage replies, ** fons 
hanWt' divide the eftate^while the father lives they cannot then divide it 
wltho'Ut his confect. But fome expound the text, bj completing the caufe 
Sffigned; * fince fons arc^only entitled to the hcntagc'tvhen their father is 
deceafed, therefore they Ihillhotdivide the ellate while he lives.’ "Ac* 
quired independently of him j” this is explained in the RehtScara, ■’ acquired 
by united efforts in fcience or the like, independently of the father.’ The 
meaning is, that the term fuggefls this fenfe , ‘ acquired by them indepen- 
dent of their father.’ To fatisfy the queflion, how can any thing be acquired 
independently of him, the commentator adds, by United efforts in fcience or 
the like. Yet the fame mull alfo be admitted without United efforts r .we 
cannot determine what is the ufe of this infcrtion. 

VIIJ. . 

Ha'ri'ta : While the father lives, fons are not independent . 

in refpeft of the receipt, alienation and recovery of wealth ; 
but if he be prodigal, abfent in a remote country, or af- 
flifted with ifeafe, let the eldell fon manage the affairs. „ 

“ Receipt ol wealth;" taking common property snthout reference to 
the father. The PirijSta expounds it acquifition, Confequently, without 
the affent of his father, a fon fliould not do any aft for the acquifition of 
w eahh. He is ihercfore not independent in refpea of property then acquir- 
ed. That is, the piefent text has the fame import with the text above 

cited. 
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cited. " Alienation;” gift. “ Recovery obtaining money from the hands 
of a debtor. In refpea of thefe things, fons are not independent ; they are 
not capable of adting without their father's alfent. •' Prodigal giving ;ot- 

away for his own pleafure only; difpofedto make gifts on the lole fug- 
gcltionofhisownwill, without attending to the gain or lofs of merit and 
riches. ‘ If the father be fuch ' mull be fupplied in the text. Such is the ex- 
pofition approved by Cn a hde'swjip.-A. The mention of managementintruft- 
ed to the eldeft fon, when the father is prodigal, Ihows his fuperiour autho- 
rity above the reft, in refpeft of their aflairs : no other can oppofe the own- 
er of wealth, who gives it away at his own pleafurc. Yet it mull not be 
fuppofed, that the cldcft fon’s management only is ordained, not oppofition 
to prodigal waftc. Since management intrufted to the eldcft fon, being men- 
tioned, Ihows that the father is deprived of the management, it follows, that 
the father has not the effedls in his power. The author of the Pmah 
xaii caman dint inftead of ca/eudund; and explains it, ‘folclyby the choice 
of the father, if he be defpondent.’ This reading is noticed by Ji'mu'- 
TAVAHANA. 

It appears from the text of H.a'bi'ta, that if the father be living, but 
any how difquaiif.cd for buftnefs, the cldcft fon has a right to manage the 
allaitt. Menu eyi declares, that the cldcft fon alone Ihall condufl the 
afijirs like a father, although the title of all the brcthicn to that eftate be c- 
qual. 


IX. 

. Me.s’u: — ^I' liE cldcft brother may take entire pofTcftion of 
the patrimony ; and the others may jive under him, as they 
hied under their failier, mdfjs they choojc to be Jeparated. 


n.tvisc ptemired, tUi" Irciltrii-.jydkid/thr yuirnd after the 
dtsth of the fail cr and the mother," Icfrict.-Ji to declare, that " the eldcft 
1 n.ii.rr may olecmitcptifrcfilon of the p-irimcny that is, the cldcft, 
1 -f.d.c 1 swb aft th.c meft eminent tirtuei, ftiall luve power, lilx a fatlier, 
the tnlaaiiibJc jutximony. 

The Rcir.aeara. 

f' r*«.. 
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CoNSEQffEKTLV the title of thecldcft fon alone, to poflefs thewhole cftaie 
after the father’s deceafe, is propounded. Since the preceding text (IV) 
had (hown the fucceffion of fcvcral fons, the others mull live under him, 

• receiving food and veflure. This mull be fupplieJ in the te.rt. Hence his 
younger brothers IhoulJ incur no expenfe whatfoever without his confent. 

" The others may live under him;” that is, they fliould fo behave, as 
they are guided by his condu&. 

The Rstndcara. 

This is a rule for parceners living together. If all the Tons have an equal 
title to the patrimony, why Ihouid the cldell fon alone excrcife authority 
over it? To this quehion the fame legifiator replies. 

X 

Meku: — By the eldch, at the moment of his birth, the father, 
having begotten a fon, difeharges his debt to his own pro- 
genitors; the elded fon, therefore, ought kfore parli'.ion to 
manage the whole patrimony : 

2. That fon alone, by whofe birth he difeharges his debt, 
and through whom he obtains immortality, was begotten 
from a fenfe of duty: all the reft are confidered by the wife . 
as begotten from love of pleafure. 

** Having begotten a Ton;** bring relieved from the evil attendant on the 
want of male ifliie. And that evil is fuggefted by the feripture, which de- 
clares, that a blifsful region is not attained, if male ifiue be v/anting : that is, a 
plsceofpurityis mifled. 

COLLo'CABriATTA.' 

Accordingly it is mentioned in the Mah&hharata towards the end of 
the Erll book, that the ingrefs of the fage Mahd.apa'i.a into a region of 
purity was prevented by the want of male ilTue: for the fame poena TnoOT, 
that the debt to his progenitors, xmdifeharged, is the' ground, on 

H 
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man is excluded from theblifsful region, even though his conduft have been 
virtuous. In this cafe it tiicrefore appears, that the debt to progenitors is 
dlfcharged when a fon is begotten. The fage expremy declares it* “ by 
«« theeldeft, at the moment ofhis birth, the father di/charges his debt to 
“ his own progenitors.*’ By thefe terms, “ at the moment of his birth/* 
it is intimated, that the fbn‘s performance of rites ordained by the Vida^ and 
his facraments and the like, are not requifite to this effedi. Accordingly, 
Ihould the fon die immediately after birth, ftill his father is exonerated from 
debt to bis progenitors. The feripture fliows, that the debt continues while 
no fon is born, and is difeharged by the birth of a fon. For this reafon he 
ought to take entire poffeflion of the patrimony. But this is mere commen- 
dation of the cldeft fon, not in efFedt declaring his property in the whole 
chatc; for a former text propounds the equal title of all fons. Since the 
authority of one fon over all the rejl muft be eftabliihed, that commendation 
is a ground of fele£lion, and an argument, whereby the authority of the eldeft 
fon alone is eftablifhed, “ The eldeft fon was begotten from a fenfe of 
duty/* he produces merit, whereby blifs in a region of felicity is attained; 
by this plirafe, the fage again celebrates an eldeft fon, by whofe birth* the 
father dlfcharges his debt, or on whom he devolves the load of debt, and 
ibiongh whom he obtains immortality, or perpetual delight, becaufe he is 
relieved from debt. But fomc remark, that immortality is obtained llirough 
a grapdfon, as declared in the following text, which is thus expounded by 
CoLLUCMinATTAj ‘ by a fon, a man conquers all worlds, the celeftial a- 
bodc and the reftj through a Ton's fon he remains there long;* confcqucmly 
this fenfe is fuggefted, through the eldeft fon of his eldeft fon he ob- 
tains an endlcfs abode," 


XI. 

Mr.NU : — Rv a fon, a man obtains viftoiy over all people; 
by a foil’s fon, he enjoys immortality; and, afterwards, by 
tbc fon ol that grandfon, he reaches the folar abode. 

CuitecABHATTA IiJi expounded <■ obiiin immomlity,” become cx- 
troivTism dtnb, end i,is quoted the autliorily of the Vida. la this text 
(.V =) Uitdeveliinfcf ih; debt ca the eUeft fon h mentioned as a eaufe. 


. 1 •_« 
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which produces merit, whereby the gates of a bUfsful region are opened to the 
lather. Hence there is no vain repetition. “ The reft arc confidered by fages 
as begotten from love of pleafurc;*' as procreated by one, who embraces a 
w'oman, fokly for tho*enjoyment of pleafure. This is merely figurative ; for a 
text expreftgs, “ many Tons are to be deftred, that fomc one of them may 
go to Gaya.'* 

That being the cafe, (hould the eldeft fon, by force or artifice, take the 
whole eftate, would there be no offence? Notfo; for the fame fage thus 
proceeds ; 


XU. 

Menu : — ■ As a father fhould fupport his fons, fo let the firll 
born fupport his younger brothers ; * and let them behave 
to the eldeft, according to law, as children fhould behave 
to their father. 

Let the firft born fupport his younger brothers, in like manner as a fa- 
ther fhould fupport liis fons ; let him not defraud them : and let them be- 
have to him as fons } and *Eot bear him malice. 

xm. 

Menu: — ^The firft born, \f virtuoits, exalts the family, or, if 
vitious, deftroys it : the firft bom is in this world the moft 
refpe6lable ; and the good never treat him with difdain. 


He exalts the family by proper adts ; if the younger brothers be fupport- 
cd, the family is exalted. Or he deftroys it ly mifconduSt s this is merely a 
fuppojfd poflibilijy. 

The Retndcara. 

It is merely a fuppofed poftibillty; for, though unfupported by bim^ if 
they are by any libcr means tnaintatned, the family cannot be deftroyed. 

* Ch.9, T, icS. Tfcs diFcrencc ia tfiaflaiicn ii Xr W. J. hare Kid £sfie»J cf 


But 
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But CuLLu'cAniiATTAtlius comments on the text; ‘ in whatever path of 
vice or virtue the ciacft brotlicr walks, that fame path do his younger bro- 
thers follow i by virtuous proceeding the family is exalted, by vitious pro- 
ceeding it is deftroyed : and the virtuous firft born is, mod rcfpciaablc in 
this world, and never flighted by the wife.’ , 

XIV. 

Menu : — If an eider brother aft, as an elder brother ought, 
he is to be revered as a mother, as a father ; and, even if he 
have not the behaviour of a good elder brother, he Ihould 
be refpefted as a maternal unde or other kinfman. 

“ As a mother j” by thus mentioning hts parity with a mother, it is 
intimated, that the firft born may take pofleflion of the maternal eftate. In 
like manner, even in other cafes ofeftatcs left by relatives, tbeeldfjl brsther may 
take entire pojpjjion. This obfervation cf feme lawyers is queflionable. 
“ The behaviour of a good elder brother" confifts in the fupport of his 
brethren and the reft. E\en though he neglcft that, be /houJd be revered, 
but only as a kinfman, fuch as a maternal uncle and the reft; obedience to 
his commands is not required. • 


XV. 

Lut not an elder brother prefent ornaments to his wife, 
without giving due maintenance to his younger brothers. 

Literally a nuptial prefent j expounded by Hbla\udh a, ornaments 
of a wife and the like. . 


' • XVI. 

Na'reda : — Let the eldeft. brother fupport, like a father, all 
th^ others, who are willing to live together zvithout a partition ; 
or even the youngeft brother, if all ajjent, and if he be ca- 
^ , .‘pable of bufmefs: capacity for bufinefs is the belt rule in 
• - a family. . 
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Box, if the cldell fon be incapable, and the middlemoft, or another, be 
capable of bufinefs, he alone has authority over the whole patrimony j for 
he is able to fupport the reft. ’ Thus the fage adds, capacity for bufinefs is 
the beft rule in a family;*’ the Beji rule regards capacity for bufinefs or ability 
to fupport the family. Confequentiy feniority by age is not an indifpenfable 
requifite. If the management of the whole patrimony go with capacity 
alone, is not the commendation of the firft born, as delivered by Menu, 
improper in this place? This may be anficered by ajkingy is the management 
of the whole patrimony conferred by fuch commendation alone? for fup- 
poitis alfo ordained (XU). Confequentiy, iftwofons, or all the fons, be 
capable of bufinefs, to (how that in that cafe the firll born alone fliall have 
the management of the whole eftate, although another fon be alfo capable 
of fupporting the pareeners, the commendation of the firft born has been 
pronounced. 


xvir. 

Sanc’ha and Lic’hita: — Should the father be incapable, 
let the firft born manage the affairs ; or the next fon ex- 
perienced in bufinefs, if the father affent. Not without 
the father’s confent, can a partition of the property be 
made. If he be old, if his faculties be impaired, or if he 
be affliSed with a chronick diforder, let the eldeft fon, 
like a father, protefl; the property of the reft; truly the 
■ Jupport of the family depends on the patrimony: fons, who 
have parents living, are not independent, nor even, after 
the death of their father, while their mother lives. 

“ The next;” the middlcmoU; or, Ihould he alfo be incapable of bufinefs, 
the fon born after him: fuch is the order. "If he aifent to it,” iscx-' 
pounded in the Hetnacara, with the approbation of the eldeft fon: we ex- 
plain it, with the confent of the father. Thus the truft of fupporting the 
family is mentioned as devolving on the firft bom and the reft fucccflively ; the 
care of the properiy, when the father becomes old or the like, is fubfequent- 
ly mentioned: there is, confequentiy, no vain repetition. ^ Here alfo fem'ority 
is not invariably required; djut he alone, who is experienced in affairs, fhould 
j take 
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talce care of the property. In naming the cldeft, it is fuppofed, that every 
brother, or the eldeft at Icaft, is experienced in bufinefs. Confequently, as 
the eldeft, the next born, or the youngeft, ihould fupport the family and pro- 
tedt the property, while the father is living but difqualified; fo ftiould the 
fame be alfo affirmed after his deceafe. The firft born is here ffippofed to 
be living, for the text mentions “ the next font*’ by this term (anantara) is 
fignified one born immediately after him; clfe it would have been faid, 
another brother. The commendation of the firft born, as delivered by Me n u, 
fuppofes him to be living. 

“ If his faculties be impaired** (XVII); if his intellcdt be difiurbedby 
vitiated air or the hkd 

, The Retndcara. 

The fage mentions a rcafon for the indifpcnfablc neceffity of protedling 
the property through the eldeft or other fon, when the father himfelf is in- 
capable; “ the fupport of the family depends on the patrimony.’* 

“ Sons arc not independent ;** they have no power to alicne property by 
gift or the like. They arc alfo not independent •while their mother lives 
and is yjj;uous> 

The Retndcara^ 

Without her confent, they have no pov;cr to aliene property by gift or 
the like. Since the mother has no property in the efiate after the father’s 
dcccafc, fons alone could have aliened it by gift or the like. This text is 
delivered as an argument, by way of example. . Confequently fuch is the 
mode, in uhich fons fliould live together after their father’s dcccafe : and 
■ that only enjoined, if all confent ; clfc a partition mufi. be made. 

xvin. 

Mr.KU: — E ither let them thus live together, or, if they de- 
i\\c feparaUly to perfmn religious rites, let them live apart; 
ftiicc rehgipus duties are multiplied in feparate houfes, 
their reparation is, therefore, legal ar.d even laudable. 

^ . - T...., 


Thus Jive together although their title to the patrimony be equal, the 
reft ftiould appoint any one brother, the firft bom or another, to govern the 
whole ; they fhould conduct themfelvcs rvith proper behaviour, according 
to his dire^ions • let them thus live together. Or, if they defire to mul- 
tiply religious duties, let them live apart. \Vc lhall comment on this text 
in the chapter on partition made by fbns. 

XIX. 

Sanc*ha and Lic*hita : — ^Willingly let them live together; 
by union they exhibit thrift. 

By their union, that is, by their mutual affidancc, they exhibit or diiplay 
thrift; that is, they thrive. 


The Retndcara. 
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SECTION II. ■ 

ON THE PORTION OF AN ELDER SON IN A PAR- 
TITION MADE BY A FATHER. 

Since the textof San’cha and Lic’hita (XVII) fhows, that partition 
may not be made without the father's confent^ it appears, that partition fhould 
be made, if the father choofe to divide the eftate. Hence partition among 
fons, even though their father be living, does take place, but founded folely 
on the father's choice. 


XX. 

Go'tama: — After the death of the father, the fons may 
divide his eftate ; or while the father lives, if he choofe to 
divide it, and if their mother or any other wife be too aged 
to bear more fons, 

“ After the death of the father, the fons may divide his eftate,” this 
intends partition made by fons. That title ■\’i ill be difcufled,* ** If their 
irothcr be too aged to bear more fons;” this fuppofes an eflate inherited 
from the paternal grandfather, 

Jim/tava^iiana, Raoiiunandana and others. 

That flail alfo be hereafter explained. The text muft be fupphed i 
V hilc tit fathtr lives," and, ** if he choofe to divide it** 


XXI. 

Sanc’iia and Lic'hita: — While the father lives, the eftate 
yay be divided, wi th his confent, openly in ihe prefence of 

‘ • a-tp HI. 



arbitrators. 
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arbitrators, or privately by a mutual adjujlmcnt, according to 
law. 

“ With his content with the content of the father. 

CiiANnE swARA and others, 

CoNSEtiUENTLY the two legiflators exprefsiy deciare, that, while the fa- 
ther lives, the eilate can only be divided with his content. Openly that 
is, in the pretence of arbitrators. “Privately;’* without the intervention of 
arbitrators, by a mutual adjuftment only, but according to law, 

XXII, 

Baudha'yana ^With the father’s aflent, a partition of he- 
ritage may be made. 

Wherefore (hould a father, who lives happily with tons and the reft, 
defire partition ? To this Ha'ri'ta replies. 

XXllI. 

Ha'ri'ta.’ — A father, making a complete partition even 
during his life, may either go to the forell as a hermit, or 
enter at once into the fourth-order, or that of an anchoret ; 
or he may divide a fmall part of his fortune among his fins, 
and remain in his houfe, keeping the greater part of it, 
but without concealing any portion of his wealth : fhould he 
lofe, by fame calamity, what he referved, he may take back 
from them, for 'his maintenance, what he gave ; but he 
mull give a portion to fons reduced to indigence. 

’* May go to the foreft j’’ may enter into another order. The author of 
the Pracdza explains the tubtequent term “ the order toitable to an 

aged man”) * living on the wealth, and under the rule, of his fons, without 
becoming a reclufe according to the Vkda* ^ Hela'yudha and the Parijata 
expound the term as fignilying the fourth order: in their opinion the preceding 


See Mzxv, Chap, t. 6$ and 94. 

K 
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term, go to the forcft,'’ is refliiaed to the hermit or third order. But in 
faa, as is obferved in the 'Retndcara^ the disjunaivc particle being indetermi- 
nate, other legal forms oj retlremtnU bcfides the feclufion of a hermit, or of 
an aged man abiding in tbehoufe of j^/jypKjdoalfo occur. Hence a fatlicrmay 
alfo retire to the bank of the Ganges or other holy place, fubfifting on alms 
or the like. Intending to enter into another order, a father refle£ls, “ when 
I am no longer prefent, my fons, contending for wealth, will be ruined by mu- 
tual injuries ; I muft therefore divide the eftate amongft them.” This and 
other occajiom may be underftood. But when a father, wearied by the mutu- 
al contefts of his fons in regard to the fruition of the eftate, divides the eftate 
among them and refides at home, determining, “ 1 will live apart, referv- 
ing a fufficlent portion for myfelf then the legiflator fays, he may di- 
vide a fmall part of his fortune.** Confequently he may divide an mcon0- 
derable part among his fons ; and they may gain other property and fupport 
thcmfclves : but the father being old, and of courfe unable to labour, may 
fererve a confiderable fum fufficient for his own fupport and for religious 
purpofes, and may thus refide at home. However, be muft prailife no fraud. 
But if, in confcquence of any accident, his wants cannot be fupplied out 
of the property referved, however confiderable it might have been, then the 
lawgiver declares, Ihould helofc what hereferve^d, he may take back from 
them, namely from his fons, what he gave,” The reafon is, that no duty is 
more ftriflly incumbent on fons and the reft, than veneration of parents : and, 
if the purpofe cannot be fulfilled even with the whole of the wealth acquired 
and dijlrihuted by the father, they muft even give wealth acquired by them- 
fclvcs. ** But he muft portion fons reduced to indigence:*’ if any of his 
fons be incapable oJ maintaining themfehes, he muft fupport them out of 
hit own property, iBbieb be referved, 

XXIV. , . 

Na'reda: — Or even the father, being advanced in years, 
may himfelf divide the eftate among his fons, givintr to 
die firft-born the heft portion, or in any mode, which he 
iliall choofe. 

The pwiclc •■or” denotes an allcriutivc , eillier the father or the fons 


/ > 



( 39 ) 

may divide the eflate. Confequemly the fenie is, when the father has reach- 
ed old age, his fons may make the partition with his confent. Or 'this other 
cafe may be the partition, which is made after the death of a father. Being 
advanced in years at any period in the fecond or third ftages of life, and 
fo forth;* fuch is the fenfe. Accordingly Go t am a ordains a fecond par- 
tition when a fon is born after partition has been made. ** The beft por- 
tion a greater portion j the deduftion of a twentieth part ordained by 
Menu, or other fuitable portion. The fame (hould be alfo underftood in 
rclpeftof the middlemoft and the reft. This concerns eldell fons and the 
reft endued with virtuous qualities. The very fame expofition is delivered 
by Raghunandana and others. Chande^swara explains *‘bcft*’moft 
excellent, greateft. The form of a deduction equal to the twentieth part 
of the cftatewillbe exphined. ** Or in any mode, which he fliall choofe;” 
he may referve any part he choofes, or give more to any one of his fons, and 
lefs to another. 


XXV. 

Vishnu : — If a father make a partition between himfelf and 
his fons, he may give or referve, at his pleafure, any part 
of his own acquire'd wealth ; but over landed property left 
by a paternal grandfather, the father and the Tons have 
equal dominion. 

This concerns wealth acquired by the father without uCng the patri- 
mony which had defeended from his own father. 

Chandeswara. 

What has been acquired without adventuring the patrimony, a father has 

power to, diftribute in equal or unequal fliarcs. 

Misra. 

And that is reafonablci for what is gained on the adventure of pro- 
perty left by his father, being confidcredas an acquifition of his father, by 
means of that property adventured, xs deemed a part cf his patrimony. Bui 


* lafiacy « lb? firft flasej lb* dafe of Iif? h tbs faartb. T. 
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It may be objefted, that, if a man recover by his own labour the proper- 
ty of his grandfather, which had been feized by a ftrangcr, it is treated as 
property acquired by hirrfclf, yet wealth gained by his own flcill and la- 
bour, with theufe of an inconfiderable portion of the wealth left by the 
grandfather, is confidered as a part of the patrimony defcending from the 
grandfather this appears unequal 


XXVI 

YAjNYtWALCYA- — If the father make a partition among his 
fons, he may give, at his pleafme, moie to fame and kjs to 
others, or give the firft born the portion of an eldeft fon, 
or dit idc the eftate among all of them m equal fhares. 

This text acclares three cafes ill at his pleafurc, he may give more to 
foTic and lefs to others ^ sdl) . he maj gi\ e the firft born the portion of an 
cldeAfon, 3dly he may give equal fliarcs to all his fons Unequal diftnbu- 
tion IS not prohibited m the cafe of partition made by the father, as it is 
in that of partition made by fons, to declare this and other points, another 
text \m 11 be delivered There is confequcntl) no vain repetition. Some re- 
marl , that pcrmion cannot be made at the option of fons, fincethc) have 
no propert) w the ejiate while the father lives lienee, as is obferved m the 
Dipacalt'it,tLei nn** ziX luspleafure' denotes, that the djftnbution ftiould 
be made at ih'* plcafurc of the father, not of the fons The fame legifla- 
lor propounds unequal diftrilmiion m another text (XXXIII) hence both 
opinions ira) be received under the ambiguous fenfe of the phrafe, fince 
other f gc* propoi nd both tules In none of tlic three cafes is ilie diAribu- 
ti n 21 ibc plcafurc of fons j and the rcaton o( that is tbcir want of 

0 \neiP ip Ibis, botNcvcr, concerns wealth acquired by the father lum- 
Iclfj fora d { crent rule will be propounded (XCII) in refpefil of pro- 

1 cm drfccn'ng from ibc gnndfaibcr Such is ilic opinion nuimatcd in 
il - 

. o o I - f tl fr I cftogivc, at luspleafure, inorcto foineand 

<( Cl • "IvT he d.n„butcsic:lih£rquircill,)lmnfclf,nilUii unequal 
^ -• r-n--l iisii'ilre-glijiJiiuhii, KA-mmtnt orihe lilc. 

y / 
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XXVIL 

Ca'Tya'van'a : — If a father, during his life, divide the pro- 
pert)^, he fhall not prefer one of his fons, nor exclude one 
of them from^a fhare, without a fufficient caufe. 

Without a fufficient caufe” fuch as duty and piety, a large family to 
maintain, or inability fa earn Sts Irjeltboad and the hke (as explained on 
the concurrent opinions of Ji-mo'tava'hama and the reft), he (hall not 
prefer onefon, or difiinguiih. him by afligning to him a larger portion; nor 
fhall he exclude one oF his Tons from a ftiare, or difinherlt him, v.ithout 
a fufficient legal caufe of exclufion, fuch as degradation and the like, or 
fpontaneous relinquifhment of his fhare. In like manner he fhould not 
give to the eldeft a dedui^ioa equal to a tivenileth part cf tbs ejiate or the 
like, without a fufficient caufe, namely the virtues required. Confequent- 
ly, if there be a fufficient caufe, he may’ give a greater portion to one of bis 
fons.adeduftion of a twentieth part andlb forth to the ffril bom and thereff, 
and no fhare to an eunuch, an outcaff, or the like. But jf he do give a 
greater portion to one fon, through partiality, becaufe he was born of a 
favourite wife, and give Icfs or none to another fon through refentment, or 
give the portion of an elde^ Ton to bis ffrll born though deffitute of virtue, 
that diffribution is invalid. 


XXVIII. 

• Na'reda : — A FATHER has no power, if his inteilefl be dif^ 
turbed by' ficknefs, or his mind agitated by wrath, or his 
' affeaion partially fet on the fon of a' favourite wife, to 
make a partition' dillerent from the law of inheritance, 

A FATHER, adling in a mode not conformable with law, through dclufion ’ 
ariffng'ftom acute difeafe, in whichific o<c othur csnjtifufianal e^smenl ti 
f raved, or througli delufioa ariling from wrath, or through the influence of 
exceflive partiality on his mind, from love or the like, has no power to make 
an \TTtgii\cr partition. His want ofpowsT in th'.S} whatever diftribu^- 

on is thus made by him, is void, bccaule it is made by one, who is difquzViBsd; 
as the ceremonies ordained tqbc performed at inlhght are frvUUfs, when per- 
il, ' formed 
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formed by a man of the fervUc clafs, hecaufi he h di/quaVified. Accordingly, 
V a'c H E s p A T I u II A T T AC n a'pv Y A obfcrvcs Oil the t ex t of N a‘'r E D A , that the 
phrafe “ a father has no power” fliows, that, if /ickncfs or the like be the 
caufe, unequal partition, even though made by the father or otlier owner, and 
even though the wealth were acquired by himfelf, ic invalid like an a(5t done 
v/ithout ownerfhip. A partithn different from the law” here fignifies a 
partition, in which more is given to one, and lefs to another, deviating from 
the law, tvhich propounds the portion of an cldcft fon and the reft. The 
particle connefls the a£l with the feveral circumftanccs enumerated in the firft 
hemiftich, “ifhjs intellej^be diflurbed by ficknefs,” Sec. However, fince 
CA^TYA'^YANAdeclaresa referve,** without a fufficient caufe” (XXVII), un- 
equal partition made by the father, and refufal of partition, in refpeft of pro- 
perty acquired by himfelf, which are declared by VistiNO and many other 
fages to depend on his pleafure, are legal, according as there is, or is not, a 
fufficient jvtftifiablc caufc of partiality in the mind of one, whofe intellcft is 
undiflurbcd, as regularly happens among good men; (fuch ore duty and piety, 
a large family to maintain, inability /o earn a livelihood and fo forth;) or a 
fufiicient caufe for excluding one fon from a Ibare, fuch as degradation and 
the like: the partition is valid, becaufe there is no impediment, fuch as fick- 
nefs and the reft mentioned by NaVeda. , 


Since it is declared, that the ruler g/* the Jamily li.\s no power to make 
fuch a fartition^ the objeft of that propoftthn is, to J}.ov) the fubjcia of the 
epithets or accident«, *' making a partition different from the law,” “ if hiS 
mind be diflurbed by ficknefs,” &c. Here the deviation from the law is the 
caufc, which invalidates the partition. The accident or epithet, ** whole 
inttUc€k is diflurbed by ficknefs,’* as wcU as the rcfl, is botli cijaraftrrinick 
and caufil. If he afl contrary to the law through partiality, lie is deprived 
of power: this is chara^riflick. Why fliould he a<5l contrary to law? Bc- 
caufc hisimdkft is difturbed by ficknefs ; this confcquently isacaufaldc- 
fcrjpuon. • Dcvhiing from the Iiw, which propounds the portion of an 
cWtIl fcji therefore an allotment of a greater portion, arifing front the dc- 
dndiitn of a tnenticlli part or the like, does not conllitutc a partition different 
U*VA tilt hw rf inleriicnce. 


* r<t lU iHLii'jw lUrjtl ia 
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The text of Ya'jhvawalcya (Book II, Ch. IV, v. LVIII) is explicit. 
Since the eighteen titles of adminiftrative law are comprehended under the 
term “ contraa” (lyavabira), partition of heritage by a perfmfi circumftaticid 
is alfo null; for Menu likewile applies the fame term to inheritance, 
“ thefe eighteen titles of law are fettled as the ground work of all judicial 
procedure f vyavahara) in this world’* (Book II, Ch. I, v, Ilj. In this place 
alfo, the term ^aiyavahara) lignifies title of jurifprudence, or aEl cogni- 
zabla in courts ^ jujlke. 


“ Intoxicated?*’* inebriated with wine or the like. *• Infane;*’ 
through the depravation of conftitutional elements, as air or the like. Griev- 
ouQy difordered ?** afflifted with fevcrc illnefs. “ Difablcd;*’ difgualjfied, 
being addidied to gaming or the like. ** Infant;'* under the age of Ibcteen 
years. “ Agitated byfear;*’ impelled by dread of puniihment and the like. 

Without authority;” unauthorized by the owner. Gratuitous gifts and 
the like made by theft arc invalid. In fix cafes mentioned from inebriation 
to fear, the reafon of invalidating the contrail is the perturbation of mind. 
But, as Raghunanoana obferves, a man wholly dependent, a Have, a fbn 
and the reft are comprehended under the term and the like and that ob- 
fervation 1$ juft. 

Va'chespati bhatta'charya. 

Here the cxprcflion ‘‘gaming or the like” comprehends lull and other paf- 
lions ; for the word, which occurs in the text, [yyafana) is explained, ‘ danger * 
or calamity, degradation, and vice proceeding from lull or wrath.* Conft- 
quently the.fcnfc is this ; as the worlhip of deities, performed during impuri- 
ty, is produftive of no merit, fo docs’ the volition of one infanr, wrathful, or 
the like, who intends fo make a gift, produce no divefiurc of former pro- 
perty : for, as a pure voorjhipper is alone qualified for one adi; fo is a ^mth- 
hfs man or the like for the other. Conftqucntly, ftnee the diftributfon mjde 
by him is null, partition mufl be madcafrcfli. However, /hould he not give 
a deduaion of a tw'entisth part and fo forth to a virtuous cldell (on and the 

* That a refsTerce may be imnectiaiy, I fc6;o« the text A caaUzSttatdsby intmi' 

cawd, cr j-jra-'f, or gneronfly di/brdered/ or dirabled, by n ujfcEt, or by a naa 
the liVe, or m lie erne *f ewitr by a pcifiw tvi'fcoat aa.bonty, M utterly oaU. £oo^ ll, Ch. IV , 

V. LVIir. T. 

. ^ relt, 
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left, tlic partition is not therefore invahti ; for the .'illotmcnt of a twentieth 
pait and the like is founded onlj on piety and olltcr merits, and equal partition 
is nlfo propounded by tile hw; and if he do allot a ftiitahb portion inchidin;^ 
a dcdiuftion of a twentieth pirt and To forth, to his (IJcft fun and the reft, 
tlic partition is not difFcrcnt from the law of inheritance ;* for tlic la^v afteiits 
to a dedu(ftion of a twentieth part and the like. This brief ftatement may 
fufHce. The difabilities, which arc comprehended under “ degradation fee,” 
will be explained in the chapter on cxctufion from inheritance. 

XXIX, 

Menu : — If, among undivided brethren living with their fa- 
ther, there be a common exertion for common gain, the 
father (hall never make an unequal divifion among them, 
when they divide their families^ 

If fons unanimoufty demand partition, the father (hall not make an unequal 
partition on account of ffial piety or the like s but he may give a dedudion 
of a twentieth part and fo forth to his cldeft fon and the reft; for that is 
not conftdeied as a ft\aTe4 

Ji'mu'tava'hana. 

Raghunandana and others concur in that cxpofition. But Cullu^ca 
iiH ATT A thus expounds the text • * at the time of acquifition, if there be 
* * a common exertion with the father for common gain, an unequal divifion 

* fhall not be made. Chande'swara has a fimilar glofs ; and the FlvdJa^ 
Cbintamen', in effeift, concurs in this expofition ; for it is there faid, * this 

* concerns property acquired by^brothers contributing equal labour fo the 

* acquifition; there is confequcntly no difcrepance.*' In effeB the glofs in- ' 
tends property acquired by the equal exertion of brothers in common with 
thpir father. Should it be acquired independently of the lather, it will be 
mentioned, that the fons alone have power over it, fince they are principals 
in the acqufithn. 

Two_^objcaionsl,avebeennoticedbySRi'CRts„KA TERCAiANc/KA, 

Mihorof.R commentary on the work of Ji'md'tava'hana : ‘ fince reafon 
, ■ " * fufficiently, 
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* fufficlently ftiows, that unequal partition ought not to be made, the text is 
‘ fuperfluous:' and again j * fince Menu declares, “ if a deduflion be thus 

* made, let equal fhares of the lelidue be afeertainsd and received,** the por- 
Mion deduced being firflfet apart out of the undivided eftate, it falls not 

* within partition, but precedes it,* On this point it is /aid, if a joint acqui- 
fition be made by brethren, an unequal partition iKould not be allowed ; this, 
it muft be affirmed, is admitted by Tercax-anca'ra; for he fays * reafon 
fufficiently {hows 8cc.* But, if all the brethren unanimoully demand parti- 
tion, fhall, or fliall not, unequal partition be made ? This is the queftion 
between Collu cabhatta and Jt‘'Mo'’TAVA'HAN\ and the reft. The 
text relating to what reafon fufficiently fliows, another revealed law muft be 
cftabliflied as the foundation of the proceeding, in the cafe of partition una- 
nimoufly demanded. Such is the objedlion according to J^mu^tava^ha- 
NA and others. As the*text is expounded by thee as repeating what reafon 
fufficiently {hows, fo may it not be alfo expounded by me as relatingto what 
reafon docs fufficiently Iho w : for a fon, unable to earn^ a Itvelibood, demands a 
partition undue in’refpedl of himlelf, and injurious to his father; hence, 
fince he commits an offence, a greater portion fiiall not be given to him I 
No 3 for the word “ with” would be unmeaning; and it is proper to af- 
firm, that, if anexertionbe made both by a fon unable to earn alivehhoodand 
by the reft, an unequal divifion fhall not be made. It has been faid, * fince 
reafon fufficiently (hows &c.* now what proof is there, that a father m a 
not give the portion of an cldeft fon, out of what he may acquire with the co- 
operation of his children, or a greater (hare on account of inability to earn a 
Ihelibcod, for no other text declares it, nor does the reafon of the lawffiow it ! 
But if it be affirmed, that this is propounded with a view to the cafe of fons 
who have been unaided by their father, ftill there is no queftion ; for fons 
alone have the ownerlhip in the cafe of an acquifition made independently 
of the father. The law, therefore, obviates the fuppofition, that, the fa- 

ther having full power over property acquired by the joint and equal exer- 
tion of fons, his diflribution of lefs to one and more to another, through his 
own flubborn will, is not inconfiftent with common fenfe. Let ij not be 

objefted, that.to feek another revealed law, as ^oxsrAzlion far the proceeding 
in the other cafe, is equally elaborate. That it would be elaborate, when 
this is unavoidable, is no legitimate objeftion : and thou wouldfl find ic 
* M more 


( '47 ■) 

made, ifhc do not chooFcit. Of what ufc then is this" text"? If the fathef, 
neverthelefs, do greafer fiatty (he other Tons may oppofeit ; for It is 

declared by the law, that unequal partition ftiall not be granted, when 
the brethren thcmfclvcs make the exertion; a text, propounded for this 
purpofe, is pertinent and not Juperfuous: if this be alleged, tbe anfser ts, 
it is inconCftent with common lenfe, that the law flxould attend to the 
claims of men guilty of equal offences. 

A MAN has fivefons; one dutiful, one unable to cam his livelihood, 
another burdened with a large family to be maintained, a fourth otherwife 
circumflanccd. Thcfe four, but not the fifth, demand a partition. In this 
•'cafe unequal diflribution on account of piety, duty, or the like, may be 
made; for there is no common exertion of all the brethren. If many, 
not all, be the determinate fenfe cj tbe plural term ^ can there be no unequal 
divifionin tbe cafe of two fons, fhould they both demand partition, for# 
on this fuppofition, there is no cotnmon exertion of many, tbatUy of three 
or more? If the fenfe of the infledlion be mdeierminate, then, even m the 
cafe of five fons, any one contumacious fon, demanding partition, might 
prevent the allotment of a greater Oiare to the dutiful Too, v/hich is in- 
confident with common fenfe. 

Such is the cpinion of ancient authors. But Jj'mu'tava'hana and the 
rrefl alTert in as many words, that. If tbe fons unite in demanding partition, a 
greater portion cannot be given to one on account of piety and the like, but 
the portions of the elded fan and the reft may be allotted to them, provided 
they be virtuous. On this quedion the intelligent mud decide. This brief 
datement may fuffice. 

XXXI. 

Vhlhaspatii-^ons, to whom equal, lefs, or greater fhares 
have been allotted by their father, Ihould maintain fuch 
diftribution; othenvife they lhall be chaftifed. j 

According to Chande'swara and others, this text concerns wealth'' 
acquired by the father without co-operation of the fons; and the text of 
• Men® 
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more tedious to eftablifii a double import of this text from the zmhlgmty 
of the terms, left difparity Ihould thus occur; the brothers having equally con- 
tributed to the acquifition, any one of them, who has a large family to 
maintain, ftiall take a greater {hare ; but, the brothers having made equal 
exertions to obtain partition, any one, who has a large family to fupport, 
{hall only receive an equal ftiare ivitb ibe rejl. 

As for what has been faid, that the deduflion ofa twentieth part falls not 
within partition, that does not appear accurate ; for VRfHASPATi (XXX) 
declares a diftribution of ftiares with a deduftion of a twentieth part to be one 
form of partition, and without it, the other form; and partition, confiding 
in the property being prsdicated of each fon individuilly after divefting 
the property of all the fons colle(ftively, and in the afeertainment of /«- 
(/{•u/dtfa/ property previoufly unafeertamed, does cxift in this cafe. On the 
contrary, Menu propounding equal (hares after having explained the deduc- 
tion of a twentieth and ^the like, it appears, that the term ** equal parti- 
tion** fignifies the 'allotment of (hares without a deduflion of a twentieth 
part. However, it appears from the infertion of the word “never,” that 
an unequal divifion,' originating in filial piety or the like, fliould not be 
made. Accordingly Misra cites this text (XXIX)inrter explaining the 
dcdudlion ofa twentieth part. Again; the word “ utt'bana,** lignifying 
' acquifition, occurs in the indance of concerns among partners {Jambhuya 
famutt'bana), more literally, common exertion- of pinners. There is no 
objedlion to its alfo bearing the fame fenfc in this mfttnee. 

XXX. 

Vruiaspati: — Two modes of partition among heirs are 
cxprcfsly mentioned ; one, with attention to priority of 
birth, and the other, with equality of allotment. 

- Asforwhai is faid, tint, when Tons demand ’partition, an unequal divi- 
ficn fiiould not be nude, even on account of ftUal piety or the like, be- 
rjufe, hou ever dutiful hcmiy Imcbccn, the fon has in this inftance com- 
miitvd an offence; the anfwer is, fince fuch an allotment depends folcly 
«aihcchocc of the father, it is already known, that no fuch allotment is 
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made, if he do notchoofeit. Of what ufe then is this" text"? If the fathef, 
neverthelefs, do give fucb greater JLartt the other fons may oppofe it ; for it is 
declared by the law, that unequal partition fhall not be granted, when 
the brethren thcmfclves make the exertion; a text, propounded for this 
purpofe, is pertinent and not Juperfmus: if this be alleged, tbe anfwer ts, 
it is inconfiftent with common fenfe, that the law fliould attend to the 
claims of men guilty of equal offences. 

. t 

A MAN has five fons; One dutiful, one unable to cam his livelihood, 
another burdened with a large family to be maintained, a fourth otherwifc 
circumfianced, Thefe four, but not the fifth, demand a partition. In this 
■'cale unequal diffribution on account of piety, duty, or the like, may be 
made; for there is no common exertion of all the brethren. If many, 
not all, be the determinate fenfe oj tbe plural term^ can there be no unequal 
divifionin the cafe of two (bns, fliould they both demand partition, for# 
on this fuppofition, there is no common exertion of m^nyttbath, of three 
cr more? If the fenfe of the inflexion be indeterminate, then, even in the 
cafe of five fons, any one contumacious fon, demanding partition, might 
prevent the allotment of a greater Iharc to the dutiful fon, which is in- 
confiflent with common fenfe. 

Such is the cpinlon of ancient authors. But Ji'mcVavaiian a and the 
refl afiert in as many words, that, if tbe Ions unite in demanding partition, a 
greater portion cannot be given to one on account of piety and the like, but 
the portions of the eldeff Con and the reft may be allotted to them, provided 
they be virtuous. On this queftion tbe intelligent muft decide. This brief 
ftatement may fufficc. , 


, XXXI. 

VsiHASPATir-^oNS, to whoHi cqual, lefs, or greater fhares 
have been allotted by their father, Ihould maintain fuch 
dillribution ; othenvife they Ihall be chaftifed* j 

According to Chande'swara and others# this text concerns wcaldi’ 
acquired by the father without co-operation of the fons; and the iext of 
• Menu 
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Menu (XXIX) concerns property acquired with their co-operation : there 
is no contradia.on. According to Ji'mo'tava'iia N A and others, the • text 
of Menu Ihould be adduced in the cafe of partition demanded by the fons, and 
the text of Vs. lit ASP AT I in the cafe of partition made by the father of his 
own accord. 


' XXXII. 

Na'reda; ^Whether the father diftribute equal fhares to 

his fons, or give more wealth to fome and lefs to others, 
according to circumftanccs, fuch fliall be their fltares ; for the 
father is lord of all. 

Tins and tlie following text of Ya'jnyawalcya have the fame import 
with the text of VrTiiasp ATI. 


XXXIII. 

Ya^nyawalcya ; — The diftribution made by the father is 
declared binding on fons, among whom an unequal divi- 
fion has been made. 

Again; ihcfc texts imply, that, if the father give a greater portion to onefon 
on account of his filial piety or the like, another fon may not oppofe that dif- 
pofition. But ihould he give liis whole fortune, or nearly the whole, to one 
fon, through partiality, and give nothing to another, or a trifle only, through 
rcfcnimcnt, fuch a diftribution may be refifted. The text of YRTHAsrATi 
and others cannot deny the right of oppolition; for it is declared in the text 
above cited, that " the father has no power, in jueb circumjlances, to make a 
partition different from the law of inberUance'* (XXVIII). The acquifition of 
property by co-operation of father and fons fliall be fubfequently difcuffcd. 

A DEDUCTION of a twentieth part has been mentioned : of what nature is 
that dedqdlion ? 


M 




XXXIV. 

The portion deduaed for tlic eldcll is ,i twentieth 

pait 
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part with the beft of all the chattels; for 

the middlemoll, half of that, or a fortieth for the young- 
ell, a quarter of it, or an eightieth. 

That, which is deduced (uddbdra) or por- 

tion deducted. ** A twentieth part ** is one part in twenty. The heft of all 
the chattels Jhallbe alfo allotted to him ; for the particle bears the colleilive 
fenfe: both fhould be given to the eldeft, and fhould be iirfi: fet apart for 
him. Next, half of that,’* or half of a twentieth part, that is, one partin 
forty, muft be fet apart for the middlemoll; and ** a quarter of it,” or a quar- 
ter of a twentieth part, that is, one part in eighty, forthe youngcft. Dividing 
the reCdue into equal fhares, as diredled by Menu (XXXIX i), let one {hare, 
together with the twentieth part be given to the eldeft; ano- 

ther, with the fortieth |Jarr, to the middlemoft ; another again, with the eigh- 
tieth part, to the youngeft. 

Tnisisthefirft of two modes of partition mentioned by Vrihaspati 
(XXX). The fortieth parts Ihould be computed on the whole eftate, not on 
therefidue after dedudlinga twentieth part; for that is exprefsly dcclaredby 
the term ** half of that.” The fame Jhould be alfo ajlrmed in refpedl of an 
eightieth part. Confequenily, where three Tons inberitt and the eftate 
amounts to one hundred ya'y^;7tf/, five muft be firft fet apart for the eldeft; 
half of that, or two fuvernas and a half for the middlemoft; and one and 
a quarter for the youngeft : eight fovernas and three quarters being thus 
appropriated, the relidue, amounting to ninety one_^ryfr?7tfr and a quarter, 
fhould be equally divided. Such is the whole fenft. 

Since “ equal ftiares (XXXIX i) fuppofe partition made by Tons, af- 
ter the demife of their father; and the dcdu(ftion of a twentieth part and 
fo forth is thus propounded (XXXlV) •after premifing partition fubfequenf 
to the death of the father (XVIII) ; is not that deduction unconnefled with 
a diftribution made by the father himfelf? No; for Menu has fuppofed 
the dedudlion of a twentieth part arid lb forth in the cafe of partition made 
by the father: elfe he would not have ordained an equal diftribution in thc^ 
cafe of a common exertion among brethren (XXIX); for equal pirtition 
N would 
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would be a matter of courfe. Therefore unequal divifion takes place even 
in the cafe of partition made by the father : and the deduftion. df a twen- 
tieth part and fo forth conftitutes that unequal divifion, as abovementioned ; , 
for he has declared no other mode. 

XXXV. 

Menu: — If brethren, once divided and living again toge- 
ther as parceners, make a fecond partition, the ihares muft 
in that cafe be equal; and the firfl; born ftiall have no right 
of deduftion. 

Attention to priority of birth is thus forbidden, in the cafe of a fe- 
cond partition made among brothers who were reunited. By the texts which 
-immediately follow (Chap. 9, v. 21 1 and 2f2), if afhy one of the brothers 
die, his utcrinebrothersand lifters (hall divide his lhare. In the next (v. 213), 
the greater fhare in right of primogeniture, compriling the twentieth part 
and fo forth, is denied toaneldeftfon,who is not virtuous. By the following 
text (v. 214), all thofe brothers, whether firft born or younger, whoareaddi£l- 
ed toany vice, lofc their title to the inheritance. Virtue, as well as primogeni- 
ture, is declared requiftte. The fubfequent text (v. 215 and XXIX) can- 
not relate to unequal partition of another kind; for the right of primogeni- 
ture is the fubjefl confidered. But the word “ never bears an allulion to 
the greater allotment on account of filial piety or the like, .as mentioned by 
other fages : it docs not intend that alone,* for it is wrong to alTume an argu- 
ment from an allulion to vliat has been propounded by others, wholly neg- 
Icdling what had been faid by the author himltlf. 

It is alkcd, if a man have five Tons, what flialhbe the fiiarcs of the others 
bcfidcs the cldcft, middle, and youngeft; for Menu has not propound- 
•cd their additional portions ? The anfwcr is, there are no others^ fo[ the 
cldcft is the firft born of all ihc Tons; the joungeft, the laft born; and all 
the intermediate fons arc middle, Mmu himfeif makes this evident. 

XXXVI. 

Mrs'u: — a'nr cldcft nnd youngeft rcfpcaivcly take their 

iiiB 


juft mentioned pottions; and if there be more than one 
between them, each of the intermediate fons has the mean 
portion, or thojorlidh. 


“ Just mentiontd;” declared in the preceding texts. “ The mean 
portion a fortieth part : and that fhall be given to each of them, not a 
fingle fortieth part diftnbuted among all the intermediate fons j for that 
would be an unjuft difparity. Confequenily one part in twenty, and the 
heft chattel, fhall be given to thecldeft, and the feveral portions ordained 
fhal! be allotted to the reft. Such is Mend’s intention as expounded by 
Chande^swara : and that muft be underftcod hotb in the cafe of partition 
made by a father, and in that of partition made by brothers. ' 

. XXXVIL 

Menu; — Of all the goods collected, Jet the firft bom, if he 
he iTanfcendently learned and virluouSt take the beft article, 
whatever is moft excellent in its kind, and the beft of ten 
cows or the like. 

Here alfo, as had been already mentioned, he fhall take the beft of all 
the chattels. In the preceding text (XXXIV) one part in twenty was or- 
dained ; but in this text, one in ten, that is, the beft of ten chattels. Such 
is the difference. Texts of Gotama, BaudhaVaka, DeVALAand o» 
.thers, to the fame purport, will be cited. 

xxxvnr. 

Menu : — But, among brothers equally {killed in perform- 
ing their feveral duties, there is no dedu 61 :ion of the beft 
in ten, or the moji excellent chattel; though forae trifle, as a 
mark of greater veneration, fhould be given to the firft* 
born. 

What had been faid, ** of all the goods colIeSed, let the firft bom 
take whatfoever is moft excellent in its kind,’* is not applicable to the fK’efent 
cafe: a trifle only, as fuggefted by the phrafe, ** Jet the firft born take the 



beft article.” (hall be given to him, as a trark of greater veneration, or as 
evidence of increaSng refpea. In what cafe (hall this be done ? .The legif- 

lator explains it; “ among brothers equally (killed in performing their fe- 

veral duties if all thebrothers be equally affiduous in the ftudy of feripture, 
in the ufe of arms, in commerce, in fervice or the like. One part in ten (hall 
not be given to iheeldeftj and fince that is merely illuftrative, one part in 
twenty alfo (hall not be given : but one excellent chattel only {hall be given. 

XXXIX. 

Menu; — If a deduEIion be thus maile, let equal {bares of 
the refidue be afeertained and received ; but if there be no 
dedufltion, the fiiares mull be diftributed in this manner : 

2. Let the eldeft. have a double Ibare, and the next born, 
a lhare and a half, if thefe two clearly furpajs the rejl in virtue 
and learning; the younger fons mull have each a fhare : if 
all be equal in good qualities, they mvjl all Jhare alike : thus is 
the law fettled. 

The firll hcmifttch has been already expounded. The lawgiver pro- 
pounds the lhare of an cldcllfon in another form; “ but if there be no deduc- 
tion &c.” If that be not done, which has been thus dire6ied, “ of all the 
collcdcd wealth, let one part in twenty be firft allotted to the cldcft fon, and 
fo forth in other words, if that portion be not fet apart, then this diflribution, 
which will be mentioned, mufl be made of all the colleflcd wealth. The 
fage propounds it in thefecond verfe. Of all the goods colleaed let the cldcft 
lake two fliarcs ; the next born, or fccond brother, a (liarc and a half j and 
the reft, a flnre apiece. Add one to the number of fons j to this doubled, 
again add one, and divide the amount of the heritage by this dlvifor; the 
<]uottcnt is a fliarc: give four fucli fliarcs to the eldeft brother, threp to, the 
fccond brother, and two to each of the others. For example; let the fum 
Ic fcicntj' cighty?/frr/d/, to be divided among five brothers : feventy eight 
being divided into thirteen puls, each fliare amounts to fix fiivernas i 
and lU pomons arc afccrialned at twenty fuverms for the eldeft, cigli- 
ucu ft-l the fccond, and tv^clvc for each of the others. 
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Thus Menu delivers four modes of unequal partition; and fince parti- 
tion cannot be made four ways in the fame cafe, it muft be affirmed, that 
he intends a diftin£lion according to circumftances. Such is the opinion of 
CuLLucABHATTA, Chande'swara and others. Vachespati bhat- 
Ta'chaVvYA gives a fimilar expofition, but adds; * in the cafe of parti- 

* tion by a father, the deduflion of a twentieth part and fo forth 

* lhall not be given to the eldcft fon to incrcafe his portion ; for that belongs 
‘ to the fubjeil of partition among brothers. The portion of an eldeft fon and 

* fo forth, which is ordained in the feveral texts, wherein partition made by 

* a father is propounded, fhould alone be allowed in the cafe of a partition 

* made by him. Thofe texts follow. 

XL. 

Raudha'yana, citing- the feripture: — “ Let equal Jhares be 
given to all without diflin6lion, or let the eldeft dedu6l the 
moft excellent chattel:'' or let the firft born take one of 
ten cows and the Ixke^ and let the reft Ihare equally. 

He directs the befl chattel to be given to the eldeft, and one out of ten 
cows or other decade of homogeneous things. 

XLI. 

De'vala: — The mean portion, ot Jorlieth part, is ordained 
for fons, who have equal pretenfions; hut let the tenth 
part of the heritage be given to the eldeft, who condu£ls 
himfelf ftri£lly according to law. 

The fage directs, that' the tenth part of[th heritage fhall be allotted to 
the eldeft ; and the mean portion ordained by Menu, or one part in forty, 
to the others. 


XLII. 

Apastamba; — Having fatisfied the eldeft with one chattel, 
let the father, who makes a partition in his life time, ^gn 
equal fhares to his fons, but exclude ^one who is emafeu- 
lated, infane, or degraded, 

r\ ' W 


< He ordains that one chattel only Hull be given to theeldeft; but equal 

* {hares to the other fon®. From the mutual difagrccment of thefc texts, the 

* rule of decilion muft be argued according to their different imports. If the 

* eldeft be tranfcendently virtuous, and the reft be not virtuous, tbe partition 

* foallhmade ;« the fecond mode propounded by BaudhaVana (XL); 

* that IS, one part in ten Jhallbe allotted to the firft born • if the eldcft have 

* fome virtue, and the others none, a tenth part muft be given to the firft born 
‘ in adoition to his JJ:are ojibe ref due, and a fortieth to the others, as ordained 
‘byDE^vALA (XLI) : if all be deficient in virtue, one chattel, as dircdlcd 
‘by Apastamba (XLII), fhall be given to the eldcft: in addition to bis 

* fare , and that chattel ftiall be tnc beft article, for this coincides with the 
‘ firft mode propounded by Baudiiav aka 

The text of Dfc'vAt a may alfo be applicable to the cafe, where the eldeft 
fon IS tranfcendently virtuous, and the reft have fome good qualities, for the 
fame commentator has fo fiid m treating of another cafe, v>here four ftiares 
arc allotted to tbe eldef Jon. Ch ande^swara appears to hav e entertained the 
fame notion , for he inf-rts thefc texts under the title of partition made by 
a father, but places the texts of Mesu and the reft under the title of parti- 
tion among brothers after the death of their father , however, he has further 
infcrlcd the following text under the fame title 

XLIII 

Sanc’iia and Lic’hita; — ^T o the eldeft Ton a bullfliall be 
given ; to the youngeft, a houfe other than the father’s 
habitation. 

And t'ns is enjoined even without the father s acquiefccncc, if the eldeft and 
^ joun^eft fans he virtuous, clfc the prceept would be nugatory. This is alto 
admitted by Hela'i upha May not this tevt concern partition an'ong bro- 
tliers after tlic death of their father; fince the pliraft, " other titan the fa- 
ther 6 liibitalioT, ■ fugotfts the father’s tjeccafe f No , for it occurs under tile 
fan e title V nil the foll-i mg tent, in v Inch pamt on 1 1 a father is csidently 
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XLIV. 

Sanc’ha and Lic’hita : — If there be one fon, let the father 
himfelf referve two fliares, and the heft of the flaves and 
cattle. 

The meaning of the text is this; having taken, as an "additional portion, 
one of the bipeds and quadrupeds, a male or female Have, and a cow or the 
like, let the father referve for him/clf two fhares: and in the former text, 
** other than the father’s habitation** hgnihes excepting the houfe inhabited 
by the father. The word {ttvaji'hdna) from its etymology bears the fenfs 
of locality. It ihould be here remarked, that the additional portion thus or- 
dained is intended as a token of greater veneration towards the father, like 
the portion of an eldefb fonj and it muft be allotted to him, even though he 
be deficient in virtue. *If he be virtuous, then more raufi: be allotted in pro- 
portion to his good qualities. What more? In anfwer to this quefiion, 
the portions, mentioned in texts relative to the lhare of an cldefi fon, arc ad- 
duced, In this inftance the equality of the father and eldcll: brother fhould be 
acknowledged. But that has not been mentioned by Va^chespati bhat- 
tacha'&ya: he confiders both texts of Sanc’ha and Lic'hita as relat- 
ing to partition among brothers ; for one (cca) is explained • chief, other, 
* alone* {^Amera’s didlionar^'). ** One Ion;’* the chief fon; that is, the 
cldeft fon ; he may referve two fliares for himfelf, as direfted in the follow- 
ing text. 


XLV. 

VrThaspati : — The eldeft, or he, zuko is pre-eminent by birth, 
fcience, and virtuous qualities, lhall receive two fhares of 
the heritage ; the jell fliali Ihare alike ; but he is venerable 
like their father. 

There is this difference only; the firll text (XLIII) imports, that he 
fhall further receive fome trifle, fuch as a chattel. In the Parijuta alfb, 
“ one fon” is explained eldeft Ion 5 and the fcafe of the fecond text (XLIl'^) 
is thus obvious. But the author of the Bbajhya reads yady ecabjydl, if he be 
Angle, inflead oi ysdy e'ea putrah Jydti sud expounds that reading, * if he be 

Angle, 



fingle, or have lofl his wife, he may refcrvc two fliares ; but, if his wife be 
living, he mull fatisfy her with another fliarc: andhe may take one of the bipeds 
and quadrupeds in addition to the two fliares referved.’ Its confiftence with the 
text of Ya'jnyawalcya, “ or divide the eftate among them in equal 
fliares’* (XXVI), muft. be eftabliflied by IIelaVudha, by the author of 
the BhafiyOi and by Chande'swara, explaining that text as relating to the 
cafe, where all are deficient in virtue : the apparent contradidlion is reconciled 
by Va'chespati bhatta'cha'rya, referring one text to the cafe of an 
cldefl: fon very deficient in virtue : on this fubjed nothing is diredly ftated in 
the Vivdda Cbintamenit " Ddyatatwa ^ works of Ji'md'ta-va''han A and other 
books. But the uncertainty as to what adjuftment fhould be made, if both 
the eldefl and fecond fon be virtuous, is a reproach to theglofs of Chande's- 
wara and the reft, and to that of Va'chespati bhatta'cha'rya. 
Again j the text of DeVala “the mean portion &c.” (XLI), is alfo 
explained by Va'chespati bhatta'cha'rya, from parity of rcafoning, 
as implying partition among brothers. Bw/ were it fo, why fhould not all 
texts, which relate to partition among brothers, be alfo adduced in the cafe 
of partition by a father, fmee a queftion can be thereby fatislied. This fhould 
be difeufled. 

Texts, which propound the portion of an cldeft brother in the cafe of 
partition among brothers are here .cited incidentally. The text of Menu 
(XXXIV) and others have been thus quoted and explained. As for this text of 
Menu (XXXIV), /// fenfeis^ ‘ if there be many fons by one mother, and all vir- 

* tuous, but the relative degree of virtue decline in the order of birth, then a 

* twentieth part of the collcftcd wealth fliallbe dedudlcd for the eldeft fon, and 

* ihcbcft of all the chattels fiiall be given to him; half of that, or the fortieth 

* part, with the mean chattel, IhiU be given to the middlemoft ; and a quarter 

* of it, or the eightieth part, with the worft chattel, flull be given to the young- 

* eft. Thus Chande'swara comments on the text. Here, it fliould 
feem, the mean chattel for the middlemoft, and the worft chattel for the 
youngett; tliough not direfted by the text, are afTcrtcdfrom their parity with 
tile form of ti.e portion alioited to the eldeft. Some lawyers contend, that 
this n.oold nothe admitted on the affirmation ofCnANDn'swARA : 
therclalitcdegrccofvirtue, declining in the order of birtli, can only be well 
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applied to the cafe of three brothers ; elfc, fince no fourth or fifth (hare has 
been propounded, and fince the precedent reafoning, which fiiows the fame ad- 
ditional portion for all the intermediate brothers, would be irrelevant, the text 
could not be fitly applied. In faft, ** youngeft’* (XXXIV) may fignlfy the third 
brother j the fourth brother, the fifth, and the refi, even though virtuous, 
have no additional portion, fince none has been ordained by thefage: this we 
hold rcafonablc. It difagrees, however, with thcglofs of Chande'swaka 
on a text which will be cited, To this fome objcdl, that the fuppofed cafe of 
relative degrees of virtue declining in the order of birth is nugatory ; even 
among brothers equally virtuous, a greater portion mufi be given to the firft 
born, for he is preeminent : in the uncertainty what ihould be given, the dou- 
ble fiiare mentioned by Menu fiiould be allotted to him, as the greatefi por- 
tion in comparifon witl\the rcflj to the youngeft fiiould be allotted the fmall- 
eft of all the portions fpecified by Menu. That cannot be j for Menu 
himfelf (XXXVIII) denies a deduilion among brothers equally endowed with 
good qualities $ and the text is fo expounded by Cullu^cabhatta. Con- 
fcquently that fiiould not be admttted4 It is proper to allow fome chatui in 
right of primogeniture: and fomething fiiould be given, in right of preemi- 
nence in virtue, proportionate to the degree of it; that fomething 
fiiould be the beft of all the chattels, for this coincides with the text of 
Baud'ha'VANA \VecaTiTiot\V»ettfoxe£ie'inTniT«e, a rntin t-VraMtl 

for the middlcmoft, and the worft chattel for the youngefi, unnoticed by 
CuLLo'’cABnATTA, are aflertedby Chande^swara. It fiiould not be ar- 
gued from the following text, becaufe •' fucccfiively” fignifies in order, that 
the eldcft Ihall have the bell chattel; the middlemoft, the mean ebaltel; 
the youngeft, the worfi. That term relates®/:^ to the allotment of dwelling 
houfes. 


XLVI. 

Ha'rita: — When a herd of kineis to be divided, let the 
reft of the brethren give a bull in lieu of the beft chatiel 
to the eldcft brother, or give him the beft poUion; leaving 
to him the images of deities and the patrimonial houfc, let 
them remove and creel other habitations: or if ih, 
main in the fame court, the beft apartment fJ 
P 
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' ‘ "afligne^ to eldcil, and fuccefliv^fif/ the ne$ct heft to die 
others. ' ' 

The Tenfe of the'tex^ U this; let a bull, vi Urn of eJriC Chaffel, th'lt is, in 
lieii of the beft chdttd, b'c given to the cldeft. : this fhall hi given over and 
above iiis (hare. The lawgiver fubjoins an alternative; or flic heft and moft 
Excellent portion text muft be fo fupplied. Deities /''images of 

Vishnu and th6 reft. The houfe;'* that, which v/aS built by their fa- 
ther; the ancient abode a/* and To forth s^hiS fup^feS one only 
lioufc. Shall the feft rermift •CVithdul a Tiabitation ? Therefore does the fag* 
add, let thcmVemovci and tfcTt habitations beyond the limits bf the eourt or 
yard. " But; if they cannot' rembve and ereft other houfes, then, fays the Ic- 
giflatbf T the heft' qiiaf ter fhall be affigned fo' fh’e eldeft.- CriANuVswARA. 
fo ei^olirids the text.’ ** if they fehiaiiiin the fatrie court,” bf in fhehoUfc 
built by their father^, fuch drrangimenV pidll hi metde, ' In Wit '^Hndcafet 

the term ufed in the tlxt (diejhifid) is explained' belli th&ffliall belofig'to 
ihe cldell'; afid fuccellivcly the mean apartment, to the middlenlbll rand 
thfe wbrfl, to the yoiingell. ' Some explain the term the fouth quaf* 
lef for tbat is bcftVTucccflively,’ fealli ’north arid fo forth; JhitU qUartm^he 
iffinidiotheftfi, ' ‘‘ **'- * 

' The text Of ^^ENu (X^CXVl) is ihiiS cSpoUrtdfed in Xht'lletiihcara; ■‘‘if 
the eldciV and ybdngell be'vittdoiis,' and feVcral ihtefrhcdiate lofts'be" defi- 
cient in virtue, the eldefi and youngefi refpeilively take’ the’ twentieth and 
the clghticih parts, and all the intermediate' fonS take a’fingle fortieth/ But, 
if the intermediate fons be'virtuoiis, cachof theni ihill receive a fortieth part. 
Shbuid’^thc eldeft 'alane'bc'virtuous,' he fhall' taltc the bcfl article out of all 
the goods colledted (XXXVII). If the eldeft furpafs' the reft In virtue, -’and 
• they have good qualities in a moderate degree, though' fomewhat inferiour to 
theyoungeft, th'ert Go'tXma propounds the fiile 'bf dijlrihutlon, 

Gq'tA'Ma a. TWEN-riETH -part of Ih'e heritage, a ^air of kine, 
a- car, with the bealls which have teeth in both jaws, 

. '(namcy'hoifcs, aJei, and a^ the toll kept for im- 
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J)regnation, fhall belong to the eldeft; cattle blind of one 
eye, or old, and thofe, of which the horns are broken, and 
the tail hairlefs, lhall belong to the middlemoft, if there 
be two or more head oj fuck' cattle; a ewe.y^ff^grain, a little 
iron, a houfe, a cart and yoke, and one of every fort of 
quadruped, fhall belong to the youngeft ; the refidue fhall 
be equally divided. ’ ’ - « 

A,'*' A TWENTIETH part;*’ the^ncniictK part dcduflcd as abovemcntioned: 
a pair of kinc: beafts, which have teeth in both ja\Vs as horfes, afles and 
the like: ** a bull;*’ one capable of impregnating the cows; this deduilion 
(hall, if pofllble, be made for the elded. ** Old aged t “ the horns of which 
are broken;” which have broken horns: ** and the till hairle/s,” of uhjch 
the tail-bone is deftitute of hair: this deduflion fiiall be made for the middle- 
mod, provided there be two or more Bead of fucb cattle. An ewe, fome grain, 
a little ironi one houfe, a cart, a pair of oxen, and one of every kjod of quad- 
ruped, cows and the red, fhall be deduiled for the younged. The refidue 
fhall be equally divided. Such is the cxpofition conformable with the glofa 
of Ch andxWara.^ But, if there be no cows blind of one eje and the like, 
what lhall be done ? The anfwer is, fome trifle mud be given as an equiva- 
lent. It /hould not be argued, that, like a prooiiled deriflee, if cffcdls be 
'wanting, nothing (hall be given. When^the thing is afeertained, and the 
.quedion be relative to the adt, in this form, “uhatihall he done with this 
thing?** then alone, on failure of the thing, the aft is annulled: but, when 
^thegift is afeertamed, and the quedionbe ** to xvhora fhall it be given?” 
which IS anfwered by the command, ** give it to fuch a one then, on failure 
of the thing, it is rcafonablc, that an equivalent fliould be given. Thus do 
» ibmc lawyers expound the Iaw< 

' ’ XLvin. 

'Apastamba: — lu certain countries, a fuvnna, a black cow, 
and the black produce of the earth, devolve on the eldell 
Ton, together with the utenCls of the common father. 

“ Bi.ACK-pTo3uccof tliccarthj** peafe and the Iiltc. " Uten- 

fihs” \cncls for eating and fofor£< XLIX. 


XLIX. 

Baudha'yana On the death of the father, tlie portion of 
an eldeft fon is, in the order of the four clalTes, a bull, a 
horfe, a goat, and a fheep. 

“ In order;” that is, ahull fall he the prltm oX a. Brahmana, ; a horfe, 
of a CJhairiya, a goat, of a Vmsya , a llicep, oXa'SiJra. According to 
Sar Crishna Tehcalanca'ra, ■'iodra here lignifies the fon of a man 
of the fervile clafs by a tVoman of the fame tribe ; there is no inconfifiencv. 
But according to Raghunandana and others, /be ter/n here jign/fes onz 
bom of a woman of the fervtie clafs by any father, whether of the facerdo- 
tal or other tribe. 

L. 

Vas'isht’ha : — Partition of heritage among brothers lhall 
be thus made : the eldeft lhall take a double fhare and 
the tithe nf cows and horfes ; the youngeft lhall have the 
goats and Iheep, and one houfe ; the fzuord and other black 
iron, and the furniture of the houfe fhall belong to the 
middleraoft. 

Since the particle connefls the tithe of cows and horfes with what had 
preceded, this alfo fhall accrue to the'cldefl. How many goats and fheep 
fhall belong to the youngeft ? as many as ^oflible The middlemoft fhall have 
the fword, which is made of iron, thc'peftle and mortar, 'and the reft of the 
furniture 

TROMthe mutual contradidlion of thefe texts, the partition is regulated 
_ by authors, determining the degrees of virtue. That lhall be now recapitu- 
lated. ift Va'ciiesrati biiatta'ciia'rya confiders the text of Menu 

(XXXIV) as applicable to the cafe, where many fons inherit theeftate, and 
the degrees of virtue, they polfcfs, decline in the order of birth. Cii ande's- 
'VARA concurs in that cxpofitlon and lemaths, that “ the youngeft’ fig- 
mfies one bom after all the reft, and tliat all the intermediate fons fhall 
. hue a fortieth part. We iinderfbtnd by the word •> youngeft” m this 
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place, the third fon : the dedudlions for the fourth fon and the reft fhall be 
fucceflively half of tliat uhich preceded. ^ Some alfo admit this deJu^hn m 
the cafe of partition by a father: but tbaMs not approved by Va chespati 
EHATTA ciia'rya nor by Chandes-sv’ara / and nothing is cxprefsly laid 
on this point in the works of J/md'ta vVhaka and the reft. adly. Ac- 
cording to the glofs ofCiiANDE^swARA on the text of Menu (XXXVI), if 
both the^eldcft and youngeft be virtuous, and the intermediate brothers be 
deficient in virtue, the eldeft and youngeft rcfpcflively ihare as dedaflions 
the twentieth part and the quartet of it,* and all the, intermediate brothers 
fliare a fingle dedufilion of a fortieth parts but, the intermediate fons be 
virtuous, each of them {hall dcdufl a forticth.part. r Va'^chespati bhat- 
ta^ch'^arya holds, that, if all be equally virtuous and learned,, the cldcft 
and youngeft refpefllvelv fiiare the twentieth part and tlic quarter of that 
dcduQ.ion, and each of the intermediate brothers has a fortieth part. We 
affirm, that, the intermediate brothers being lefs virtuous than the cl deft, 
and either lefs or more virtuous than the youngeft, the rule mufl be fettled in 
cffe e^^rrfl/‘the two modes propofed^ CnANDc'’swARA. 3dly. When 
the eldeft is tranfcendently virtuous, and the reft deficientdn virtue, the rule 
is aftbmed in the Reth&cara from the text of Menu (XX XVJI).\Va''ci!ESPATI 
bhattacha'rya concurs therein, but expounds the text, * of all the goods 
collcaed let the firftbom take thcbcftarticle in each fort/ 4thly. Cuelo- 
cabhatta appears to confidcr the text 'of Menu (XXXVIH), as regu- 
laUng the cafe, where all arc equally ivirluous. .The te\t of Ha Ri t A 
(XLVI) intends thefame cafe. But Ji'm^ tava hana fays, ‘ there fhall 
be no dedudlion of«the bell in ten cows or like ?’ 5thly, When the 
eldeft, and he, who i\as born next after him. poflefs the good qua- 
lities deferibed, and the others arc deficient in virtue, the rule is de- 
duced by Va^ciiespati bhatta'Vjua RYA from the text of Menu 
(XXXIX a). But fomc hold this rule applicable when the eldeft is Iran- ^ 
fcendently virtuous, and any one younger fon is lefs virtuous in the fubdu- 
ple proportion. 6 thly. According to fome lawyers, thefe texts of Menu 
are alfo applicable to partition by a father, ^rom the text of Gotama 
(XLVU> Cviaude'&vvara deduces the rule, when tlie eldeft furpaftes the 
reft in virtue, bat they poffiefs good qualitics^T amoderatc degree. ^ Some* con- 
fidcr this rule as applicable v-hen the eldeft pofiefTes the fcicncc and pradlicc 

fuifVc 
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fiiihblc to his own clafs. ' Thcnilcof ''ApA.STAMBA' (XLVIII) fliould 

he adduced when the'eldeft pofTcfTes virtue in an incbhfiderable degree. ’ 8thly, 
l^Wi^'Rmdcarai thetexVof BaVdha yana (XBIX) is applied to partition in 
the 'farne circuriiftances;? But feme 'confidcr it as intcndiijg the fame cafe with 
the texOof Menu (XXXVIII)'.'' gthly; 'Frdm’the teXt'of Vasi'sut’ha (L), 
VA'cHESPATrDiiATTA'chVRYA'dc'duccs the ‘rule when' the cldeft has a 
dduble'degrec of virtue, '-and the reft one degree each', •’ ‘ChandeVwaR a of- 
^»;#i'7/,‘^vhen''thc crdeft is tranfccndcnlly virtuous; and- ih.fTt\i\/tmply vir- 
tuous; but he ha's inferted ' this texti-after -premifing partition among bro- 
thers by 'two or more mothers. .Modern lawyers deduce from this text -a 
rule for .the cafe, when the cldeft fon is endowed with an aftcmblage of 
good qualities; fcience, conduft, care'g^iSM and fo forth, lothly. 

From th'O'iexV'of bEV'A^LA (XLI) ‘HEi/A'YUDHX^and the-'PjVyn/d deduce 
■ the .rule when the cldeft is verfed in fcfip’iure, ‘and^the feft’afe defi- 
cient in .virtue; they explain “.the. mean portion/* the deduction of a 
twentieth. Others, fays Chande'swara, adduce this text, when the cldeft: 
Js'lkillcIl^in^rr^Vi^'Wr-i Bre'ahd \xitlK' fl'udf df the-F/jjb/i’but'the.’reftla'fe 
lirnpiy'yiftiibus'j the mean ’p'ortfori'f»^!fie/’‘th'e*dedu£lioh -of « a ' twentieth. 
VA'ctiESPATiiDnATTA'cHA'RY-X'* cohcui^ thVre1npbut.explains_“. mean 
portion,” the dedudion of a fortieth, i ithly. C^ande'swaraV from the 
texts of YrThasp ATI (^XLV) and GoVama ^LI), deduces the rule when 
the eldcft-is‘ tranfcendenrly -viftuous.and '-the^ reft* arc defideht in. virtue 
But VACHESp‘i^Ti' BHATTA'cnA-R.YA c'xpounds it;^* if thcrrefthavc good 
qualities in a fmall degree:* he thihks, that, the eldefticould not 
•fUrpafs the reftdn'fciencc, unlefs'thcy poflcfs'lea’mingina-fmaUdegrec, -It 
■muft^be-alfo affirmed,ifay fomc<.lawycrs^' that. he. fupports hit, brethren 
like a father ; -for ho takes ay^^mW/fhare like a parent’, and, the text dc- 
fcrlbes him as equally venerable with their father.' ,It.ihould be. here con- 
^ fidered,' that 'one -cxcellchtr'cliattcl niuft - be given Jo. the ’father’s firft/on ; 
fiiouU he be verfed in the ftrience fuitableJo his :clars, a dedudioA,, (hould 
be allowed m proportion' to his knowledge; if.he.fupport them,.like a 
father, from their early infih^,-hc mayrtakc an unequal fharc; and jf his 
■condua bc '-firiaiy proper, .onoihcr chattel (hould. :be, aftlgncd to- him. 
Tlns^may be argued from common fenfe or from thc.reafon of the larv. 
Since it is not othnvrife cxprcfTed, -all bcfidcs the eldcft anti youngeft^are 

middiemoft. 


middlemoll, that is, internndtate* Va'ch^spati bhattacha'rV a tfonfiderS 
the equality of allotment mentioned in the text of Vr ihaspati (XXX) as 
applicable to the cafe, where the eldeftiSjdeficient in virtue, but the reft are 
equal to each other in good qualities. The fame mufl be alfo underftood iri 
refpea of property acquired by the common cxcrlion^of fcvcral brothers, even 
though deficient in good qualities. The text of Menu (LII) forbids the 
deduction of a twentieth part in favour ofan cldtft brother, who defrauds his 
juniors, for Colli/cabhAtta expounds^ “j-dcpnvedj>f his, own lharc,” 
deprived ofithe fiiare to uhich he would have been ^entitled on account of 
|)nmogcniture. ^ 


Go'tama ; — ,Or the firft bom lhall have two fliares, and 
each oF the reft* one. / , b ' w 

> - y ' . / - 

Menu : — ^Any eldeft brother, who/rom avarice fhall defi'Aud 
his younger brother, fhall forfeit^t/ic hariours q^^hjs pnmo* 
<geniture,ibe deprived of his own^fhare, and^payafine to 
' the lung. , I. w * V f f 


^ ^ ^ ' * r J 1 I ^ { 

On this fubjeil modem lawyerS'^fajr, if the brethren be void of offence, 
the portions of younger brothers decreafc/with the order of binh, in a fub- 
duple propor'xon to the dediifiion of a twentieth part ^ That the deduction 
of a twentieth part fiiall belongfto the fi’/lV born of all the fons, is natural * 
if he be endowed with fcicnceand virtue,'twi« as much, ora tenth part, fhall be 
allotted to him.? In like manner, if the intermcdiite fbns be^J/b endowed 
with fcKncc and virtde, they fhall hav6 the double of ^their own rfgu/ar por- 
tions* But, if the elded fupport andcdiicate^nis brothers like a father, one 
additional fhare fhill be affigned to'himias m-a parent jin hke-manner, if the 
middlemod or youngeft do fo, half a fhare, or a quarter, “or the like, Jhall be 
allotted fo them next bornt^^nn the text of Menu (XXXIX, 2 ), is merely 
■an inflancc. ^The allotment of a pair of c^n and fo forth (XI/VII) r/- 
gu/ated by the various degrees bf virtue and good conduit*^ If;yybnger 
brothers furpafs^thci'^ elders im virtue,-^ there is no dedu(ftion of the beft 
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in ten (XXXVIII), but fomc tnfic fliould be given to the firfrljorn. 
Should he offend by defrauding his brother, ^n equal fiiire only 

fliall be allotted to him reven though he Iiave both good and bad qualities, 
nothing {hall be given as a mark of -aeneraiion t like the fine to the king, this 
alfo IS another penalty impofcd on him. 

J ^ ! 

If the dedu6tion ofa twentieth partandfo forth, infavourofthefirft born 
and the refi, do cot occur' in thefe days, the unccnfiircd pra61ice of good 
men, or the contumacy of }oungcr brothers, is the ground onf'-^heb it is 
djfufed^ not the want of elder brothers entitled to that deduflion , for even 
now are found cider brothers \erfcd in fcicnce, {killed m arms, and fo forth. 

Is the dedudion_o a twentteth^part oriatned for partttton among brothers 
in general, '■•^hetaer by the fame or by diflTerent mothers, or among uterine 
brothers only’ To this Va'chespati bhatta'cha rya replies, *.the 

* double flia-e mentioned by Vrihaspati (XLV) concerns uterine brothers 
‘ only 5 for, having delivered m^b.s text, a, precept couched m general terms, 

* the fage fpccificsa di{lm<£tion m the Jfollowjng text, which ordains the de- 
‘.livciy of the deduced allotment, and relates to^tbat alone.* 

LIU. 

Vrihaspati and Menu :* — All the fons of twice born men, 
^produced by wives of the fame clafs, muft divide the heri- 
tage equally, after the younger Brothers have given the firft 
born his deduced allotment. ^ ' 

• The text of Baudiiayaka, *‘1ctthc firflborn take one often cows 

* &c ” (XL), tliofc 6f Menu (XXXVII and XXX.IV), and the text, which 

‘ ordains equal flnrcs, may alfo concern brothers bj aiffercnt mothers.* 
*IIis meaning IS tins; from the terms of the text of VRrHASPATr(LIII) 
and the rule of Vishnu (LIV), it thata dcduftion (liould only be 

given to the firfl: bom, not to the middlcmoft alfo. That dcdudlion is of 
dncekindjs the beft, as propounded by Menu (XXXVll),the mean 

fion. as ordained by BaldiiaVaNa (XL), the worft, as fpccificd by 


• V^1V, C to r ,jC builicre Cl rJai a icsi or\ sTitAirATt. 


Menu 
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Menu ^XXXIV). By affirming three modes of deducting the portion 
of tbefrjl born, three queftions are fatisfied ^ and texts, which propound 
other forms of dedudion, a e not admitted mtbts cafe no deduded allot- 
ment js given to the reft ^ their good qualities need not be examined 

LIV. 

Vishnu* — Let fons, produced by wives of equal clafs, re- 
ceive equal lhares, but give the bell chattel with a dedu£t- 
ed allotment to the firft bom. 

But modern lawyers hold, that the feveral texts Ihould be adduced, if a 
brother be endowed with fuch and fuch good qualities Jimutavahana 
alfo confiders the text of V r fn asp ati (XLV) a^ applicable to uterine brothers 
only. But Chande'swara, after premifing ‘partition among brothers by 
feveral mothers,’ inferis the text of Menu {XXXIX2)and iherulcofGo- 
T AM A (LI), and attributes to them a fimilar import wuli the text, which pro- 
pounds the dedudion of a twentieth parf Menu, hat mg propounded four or 
five cafes of d^dudk'‘d allotments, and not exprefsly noticing the general fub* 
jcdl of partition among fons born of diff-rent mothers, proceeds to ‘he fuc- 
ceffion of an elder fon born of a wifelaft married For this reafon Chan- 
deIswara has fuppofed no difference in rcipeft of the double fhare and the 
like, between fons born of different mothers or born of the fame mother. 
Vackespati Misra concurs in that opinion The text cited (LIII) is a 
mere repetition, after declaring unequal partition among fons produced b/ 
wives of different clafles, to obviate the fame fuppo/ition in the cafe of wives 
equal m clafs, it docs not diftinguilh between the fiiare incrcafcd by a twen- 
tieth, and the equal /hare, for both depend folely oh the,«. qualities of the 
brothers. Confequentl),, under the term deduced allotment an equal 
/hare is comprehended as well as the /hare augmented by a twentieth part of 
the heritage , it is not proper to deduce any confequence folely from the lite- 
ral fenfe of the term “ dedudted allotment ’ Elfe, the dedudlion of a twen- 
tieth part might be a/Tigned to an cldcft brother of the half blood, who may 
be dcferving of that allotment, Jbiit ibe portion of an elder brother could not 
be given to one, who /hould merit a double /hare were it fo, the difpariry 
would be great and unju/f. Such is their meaning. 

R LV. 
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LV. 

Menu : — ^ younger fon being born of a firfl married wife, 

^ after an elder fon had been born of a wife laft married, 
it may be a doubt in that cafe, hoW the divifion fhall be 
made : . t 

T 1 i 

2, Let the fon, born of the elder wife^ take one moft ex- 
cellent bull deduced from the inheritance ; the next ex- 
cellent bulls are for thofe,iwho toc.re horn hut are in- 
feriour on account of their mothers, zvho were married lajl. 

I ^ 1 

This doubt anfes m the cafe of t^ooi more fons produced by wucs 
equal jn clafs ; for partition of heritage among fons of various dafles \Ull 
be fubfcquently propounded. I ^ * 

; i ' I Th^ R^itiacatn 

Let the firft born ^furvaj^)^ that is, the fon born of the elder wife* 
(hwgh in fadt laft born, take one moft excellent bull. 

CuiiLu'dAnuATf A. 

The awtliorof the concurs in that cxpofitioni ThisdeduQion is 

dloltcd to the younger fon born of a iirft m^^^lcd vifc, bccaufc his mother 
IS ihc ^vifc married from a fenfe of duty; for flic is deftnbed in the text 
of Dacsjia (Book IV, v. LI). But, if the firft v/ifcbe barren ; from the 
fecond nifc a joungcr fon be bom; and from the third, an elder fon ; it 
fliould fceni, that the^bull fliall be gt\cn to the fon of the fccond t 
for ihc elder •wife” is here a general cxpreflion ; and the allotment 
15 only grounded on the tert, fince rcafonlng is hot adduced. However, 
tbjs argument do-s cxiftj that, as rcfpcfl is due to brother* born be- 
• fore them, from ihofc who arc born laft, fo u rcfpcdl due from Wives 
hU msnitd xa thorc mimed btfore them. I'.ldcr VMfc *’ ftgiiifics enr- 
Irm-Jm'ili *• )oungcr vifc” %mfits later iinrrlcd. The fciuor and 
junior nil. of nuts u not regulated lij ih-ir age, for the term is ei- 
pl’tgrj 11 lie Itr-rsura ssij ether noils, •fiift ,nr„eil „ „,i,5r cf- 
r uhd.' •• The icrt crccUeM lulls)" ctUis, kf, euellent il an tlni, 

* vvluth 
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whicliis deduced for tbi fori cf jiie elder wife, belongi one eacti, to thofe 
who are inferiour j that is, vtho are inferiour to the fon of the dder wife, b=- 
caufc they are Tons of a younger. The' fenioHty of the mother pret-aih o-.-er 
that of the fon.- The text' fuppdfes many inferiour fons bom. of younger 
wives. “ On account of their mothers /*- in the order of their rrether’s 
rar.k. Confcqucnlly the fon Of the eldeft wife ihall fahe the moil excel- " 
lent bull; 'the fon'oftheifiterrhediatc^wifei 'a bull fomewhat inferiour to the 
iiril ;■ the fori of'the'tliird WifeV'ond'inieriotir'fd'tlijs^airo; and io forth. 
Thus fliould fehlolfty be dchnowledgcd 'according to 'the rank of ike mo- 
ther.'‘ Bar if the fon of 'the'elder-wifc be alfo elder than his' brothers; the 
fame lawgiver propounds a dillinfl mle. 

.vutiri- it -.■/L'VL'- •' 

Menu: — A son, indeed, iv'ho was 'firfl: born, and brought - 
forth -iby the wife firft married, may take, if learned and 
■ vhluous, one bull and fifteen cows; and the other fons 
m'ay then take,' each' in'rigHt of his fevefal iriother’; fuch 
is the fixed rule, u.k.-.-'.-- t.-'-a •■ ■■ '■ • 

Kike amounting with the bull to the number of lixteen ; that is, fifteen ' 
cows and-oiie bull; -“-A'hd'the other fob's 'may then take; ekch’in'right of 
his fcvcral mother ;”"negledling ibc feriidf'or junior ’rank of other bro- 1 
■ thers, inright of agc,:let’them take deduSed allotments, 'according to their , 
precedence as fons ef the fecond, ■third,ta'nd -fourth ' writes,' and fo forth. 

But this is mentioned by 'Me.nc 'as the'dpinion of others.' 'His own opi- 
•. nion'is, that the feniority of a’ fon follows the order of birth ; for'the'firfl 
born benefits his'father by delivering him from the hell named puf and by 
■ other fervie'es j the middlemoft is alfo'qualified to per'form ohfequieS fur his 
father,' in preference' to ■ the 'third 'or younger fon and'the iaw.'deciarcs vc- 

- nrration-dueVo ihem'.-t Hofrever,' aould'a priefiefpoufe srives 'of various 

- claffcs,' and a fon be fii'ft produced' by the CJhairiyi wife, and lafl 'bythe 
' Brahmoni, the fon of the Bribirrshl is n'evcrthclcfs coafideted' as 'thc eldefi. 

. Intimating this, the legiQator thus proceeds. ' ’ ' ^ 

' ■ .LVIL' f- t. . " 

Menu:— .A.S between fons, born of wives equal in their clafs 

and 


and without any oiker^ dillinftion, there can be no fenio- 
‘ rity in right of the mother, the feniority, ordained by law, 
_is according to the birth. , 

"SiNCE there is no diftin£lion between fonsbom of wives equal in their dais 
(for there is*in that cafe no difference anfing fromclafs ;) there can be no fenio- 
rity as abovementioncd in right of the mother. But, if the wives be of vari- 
ous claflcs, fince the Tons are of the fame tribe with their mother, it w’ould be 
an unfit ^procMding to regulate feniority by birth, whereby tlfe Cpatriya ^ 
and thVre'ft might precede the Brdbmana. In that cafe, therefore, feniority 
i^^^ight of the mother muftbe admitted j''but in this, fince the wives belong 
to the' fame clafs, the feniority of fons, who are equal *in clafs, 

nTuft follow the order of birth. ' Such is the opinion dclivcfcd by ihc'author 
of the PracdSa', ^ ^ ^ 

*feoT CuLLUCADiiATTA thinks* bo^hopiiiions arc approved by Menu. 

* ConfcqSently, fhould the feniority ofthc mother and fiipcrioriVy of clafs be 

* bppofed to each other, an alternative mufi be allowed.' As one precept of 

* the Vida direSs “ take fixteen jars of rice and tmlk m the facn'fice performed 
ilrongb the nxgU and called aurdtraf * and another prcccpt'of the Veda di* 

* TC^ls, * ' do not take fixteen jars of rice and mi/km the facrificc called atiratraV* 

* and two prccepiibcing ihuscontradiElory/analtcrnalivcis allowed ; To, in 

‘ this cafe alfo, r. prailical alternative* mufl' be accepted in this w'orld. Bor ^ 

* example i if’thcfon of the elder wife bc^ virtuous, and the fon of the 
• ‘younger,* though firft born, be deficient rin virtue,' then the Ton of the 

* elder wife fiiall take the mofi excellent bull: but, if ‘thc^cldefi: fon, 

* born of iIjc younger wife, be >imiolis/he lhall rake it. ' The altcrna- 

* nvc inufi be therefore regulated by' the good ' qualities of the fons. • 
.* *lhc allotment ©fan elder fon*s portion, determined by the good qualities 

* ofthc fon, is iioikcJby Vr riiAtPATi (XLV) Should the cldcft'by 

* birth furpifs the refi in fcicnccund the like, hefiiall have thehcfl dcduc- 

* non; a^fit gic bull f/ for cnctlefiacnf in virtue; a bull and fifteen 

* cow?, fur one modcrJtcl) virtuous: but tins dedufljon depends on tlic 

* fal^ulyoft!iCl^ntIu:f.' According to this interpretation it is cvidcnr, ‘ 

»* 3-T cUci biod.rrof the Iialfblood (hall invea double fii:rc, iflic 

^ furpafs 
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furpafs the reft in virtue : MEiiualmoft expreffly- declares, that other broi 
thers, though bom of 'different mothers, ftiall have a deduced allotment; 
Both commentators think thefc texts of Menu imply- the adrhiftion of fti 
niority in right of ’mothers, becaufe he declares, that the dediidtions for 
others befides the firft born (hall be regulated by the rank of the raotherf* 
That is liable to objection. • ’ . 

HELA''Yiri)iiA cxp6unds-^‘ firft bom (p(ir-jjja) born at an carlier.time, 

‘ fenior in'age, and fo ; forth, . The next ■ excellent hulls, that is, others 

* lefs excellerjt than tlie beft,. fhall.be.duly difiribunsd, one to each, among 

* thofc who are inferiour,- (that Is younger In age than the firft bom,) on ac- 
‘ ’countof,theirirmthers,j3rin the jafdcr of precedence appertaining to their 

* molhersi* * He, thinks. the right of the firft born to the portion of an cider 

brother can be eftabliftied.by.reafoning, becaufe he is more venerable than 
the fon of the elder wife rnarried to coniplete the father's riteS of initiation, 
fince he benefits his father by. delivering him from the helfcalledj5«r, and 
by other fcrviccs; and fince he is qualified to perform his obTequies, com- 
petent to fupport the reft of .the brethren, entitled , to refpcift, and ftri(a in 
his.conduft./ As in the cafc.pf two inconfiftenV^texts.of. law,, that prevails, , 
which can be jufiified by, the beft arguments fo, from p.arity of rcafoning, 
in.the ca'fe of contefted in/ercnccs from the fame law,, the.prev^nce of .one 
Ihould -be' eftablifiicd;by. argument., .-In.rnentioning thededufted allotment 
fuccefliyely .taken. .byLfonS-in right of their feyeral mothers, it is.fuppofed, 
that they arc’fons of.mothcrs unequaf in plafs.'as is,. evident frorn the.fubft^ 
quent text (LVII). 'The verfe, which will. be hereafter cited (LX aJ.^muft i 
be confidered as relating to thc>irtuous fon - x Brahmen} .and the' 

preceding text ,(Ly aj ^muft alfo relate to the^fon by,a woma'aof .the faccr- 

, dotal tribe .. ..2 . •' ' .••• 

The-. opinion .delivered *by. the author.pf ^th£.^r£ec^/eer^ 

The alternative fuppdfed >by'Cux^cApH^ATTA is.liable . to eight._ objcc-r - 
tions,,.jro the'opinionio'f-HELAVupHA.a finjglc objeaion may be made; . 

• yA^NrA-WAtCTA ii-IfUvna KTti I diScr, ‘n3roa.jr-tiat, yiiei rTa/ifi StJ 

’ Expeftmg to^find the uxt'at hrsr cired in dii. We onut^ ^opliceaadnwabet 

tatioa. ' ' ' . • • ^ 

•s'.'- - ; 
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fmcc ihfe rule of partition among fons produced by wncs unequal m chftj 
be ddivdred by the hgijlator in nnoilicr phcc, it is wrong to fuppofe it 
implied in this Let it not be fald, that he fuppofe'* the deduced allotment 
Oifcujd be given to fons in right of their mothers, not in the order of thtir 
cjj^fs, but »n that in which the fcvcnl mothers ucre efpoufed, fince he has 
notcNprcfsly declared his meaning Were it fo, the claim in right of mo- 
thers being admitted on the grounds of the text, without argument from 
rcafoning, it would be proper to expound “ firfl born** (fCnajaJ fon of the 
elder avifc Or the following muft be ^ the text at expounded by 
He-la YODii A , the firft born, or lie, who delivers his father from the hell 
caheS put, fhall take one moft excellent bull , the next excellent bulls fhall 
be diftnbutcd among the younger brothers on account^of their mothers,’^ 
that is, according to the number of mothers, not according to the number of 
individual fons^ font may coincide with the texts of VRriiAsi'ATi and 
Go'tama (LXH and LIX) This ftippofes an equal jiumbcr of fons by 
'each mother, or the deduflion may be computed from the number cf mo- 
thers, even though the number of fons be unequal, merely becaufe it is fo 
duelled in a text of Menu, , 

> r- 

- LVin. . • I 

-Gotama : — One bull fhall be the additional portion of an 
cldeH fon, horn of a wife lafl married but of equal ctafs , or, if 
produced by the firft married wife, ^he fhall have'a bull 
and fifteen c6ws , or the fame dedu6bion, which i; granted 
to an elder fon hom of a tUife Idfl marned, fhall be received 

- by a younger fon^bom of an clder^tvife*’*^ - 

^ r - J n--, 

On the cxpofition of Culiju'^cabhatta the meaning of the text is ob- 
vious It IS thus expounded m the Retnacara ‘ one bull (hall be the de- 
duced allotmint.^ of a fon produced by a wife^equal in clafs but not firft 
■ mamcJ,itcomcidcsuiththctcxiofMnNu(LVlU). *< Eroducedby the 
** elded wife, &c 'Ltbat is, an eldclf fon, born of a fird married wife, 

^ piall hitye a h1I and fjfeen cf^s this ^Comcrdcs'l^llth anolhcricxt of 
Menu (L\I) If a joimgcr foi> born of a firfl married wifebevir- 
%c adds, “ the famcdeduaionilitUlbcrcccncdby him/’ 



* • that is, n' dcdudlion ihall be received by ayounger fdh^bofri of a firft married - 
.* wfe, in the fame mode, .in which a.deduflion is received by theeldeftib'n 
bomof a wife laft'maaicd.* , The text .'of'SANc*HA and Lic*HiTA,;.aI- 
' ready cited (XLII>),‘ is alfo adduced 'in-the cafe of, partition' among, fons ' 
-by fevcral mothers. . 'Eldcft ■ fon^^intchds .hirn,/who_ delivers his -father-, 
from the hell’ named /ut, .as has been already remarked : and this allotment 
fuppofes both the eldeftand the ybungcft to be endowed with 'good, qualities.'; 

, - ■ ,LIX*.- . . ' - . 1 ■ 

Go'ta^sia:— A' spECiAL;.partitipn may.be ma-de-amon^Jons 
; allotling hn:ijliar£ to each of .Meir feveral'inothers, ^ Jhares- 
- Vj7 /{j.'^^^-to'*kinfmenV .. - v 



‘‘^As kinfrrtehi*^' as brethren." A\Tien there are ‘fdur;on|vc brothers,-^ 
'one'ihare isg’iven to- each brother, •fo;'wheh«there’ are many. mothers, who ' ■ 
hive- an' equal' numbsrl^qf fonsV.one-ihare fiiall/be.alldtted to/each mothci^' 
hecaufe.itVis troubiefomc to .divide , the eftate among' the brothers. -After- • - 
wards a Special partitionambng ufciine brothers lhall be made by thofe 'tons,-; , 
w^ih 'the dedufled .allotment of a'twchticth -part and fo •forth, if all \vere - 
equal in clafs^ . r: 'c*V V *. ■r'--. -r' 

-l' u -1 ; 

r.FROM.thc term iVdcdu<ledalIbttncnt.of-a twentieth .part,* 'which; occurs ' 
in the glofsj'-'‘it.fhoilld'fectn,,that-.lhe dcdudlion'‘oF-;k .twcntieth .part 'and tlie , 

• like mull, be allbwcd'cren' in' the ,caic>bf partition amongi brothers 'of. thc‘- 
half blood j.'.the allotmcnt.-of 'a^buli;only muft.haye.been propoundedjby- 
Menu andjthe reft, ^fuppofihg the cldeft to. be/dcficient' in ^^qd.qiulitics. . . 
That," hoWeA'erVis'.'queftsonabic.r'-This.diftribulipn/hy the.nuhiber of mb- • 
then; ^■■bniy:be;^>a'dppted 'inrthe'.‘^c .of.'.^;oinen;bdqnging^^^ “ 

clafs j fori equal partition can only takc.placc.atoohg tbcir.'fons, and a diffc-j 
rent partition isrjrd^ed'in'thc cafeof-mo^^'^ ' 

■ Menu iF'there be four wives of a BTahmanain thG-dnc^ ' 

- * - ' . -• •>' ■“ ■ /;■ ’order."' r. 


■•:order of die. dalles,' and fons be produced by them all, 
.this is the rule of , partition among than : 

2.! , , Jhe chief .fervant in hufbandry, the bull kept for im- 
. pregnating cows,-the riding horfe or. carriage, the ring and 
'.ofAef.ornamentsi and .the principal mefraage, fhall be de- 
dufted . from, the .inheritance, and given. to the Brdhmana 
ir'.fdny together with a larger.fhare by way, of pre-eminence. 

3'; ..vLet the -.firffl'Amana take three fliares of the-.refiduc ; the 
; >-fon oj'the'^i^atnya’ wife, .twp fhafcs ; the .Ton-.of the Vai/ya 
r.' wife;’ a .ih’afe, and a: half ^dnd tKe-fon^pf the ' rSudrd wife 
h"-h|ay''take. pnefhafe.r,' . ' 

,VV iN'th'e.'direfl.order.of.the cliflis':” fo thehermfs explained by, Cullu'- 
eisKAT.TA.'. He holds marriages in'the direft order of the'clajtes to'te legal. 

iYa'jSvawX'lcya Three; ywes iri, the, direft', order. of the 
• i'.' xlaffes,'; two',;’ ahd:,-phe,- mjtybt mggrkdl by- t/i'e-;.Brahmana, 
f>.Ci5batri"ya,' qnd'ldaisya, refpe|iiyeVy..;Vv;.;o ^ 




Is ‘thVidifedl’. order'.of therclalTcs.’iJ'romyjyhich.^thc glrls_ fprung. 
*‘Mlcfpc£livcIy;'’. three, may be married ..by the|Brrt^'«fl««,,two}by^the CJha~ 
triya,'zud oh’e’by' the Va\sya.-ti As.Ya JNY awa.lcy.a ' does noU approve, the 
marriage of twice 1 born.rHierijJwithj girls fc^ilc; chjs', \the_' num-. 
bcr^br‘*‘ threc^ &;;.’'is<corrc^r*. ''Thc'pofnble 'equal'rahk^pf the CJhs’- 
wife and the Veft,,in’thc_carcof-."ini!Tiage'cdntrafted’ in'.the inverfe or-, 
dcr of clalTcs, bccaufc, thoughHnferiour^in the^order of^clafrcs,to the Brdb^ 
they, precede her in the_o'rdCT,of_crpouTah,’is improper': as the fon of 
a born^efore thc-fon.of'the.jBrd^Wijnz, has not the honours of 

primogeniture,’ fo,^ the C^ii^r;ya,,cvenjtbough firft married, ^cannot takepre-' 
ccdcncp of \\\t ^Urabmenl wife;, for Menu, ufing the wordv**'folcly " (Book 
IV, v; XLVI), makes it evident thatyreccdcncc’nian.not bcTettlcd according 

to, the order of their marriages,' or,'thc Sequence of 'their^ges. ' 7 
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The chief fenant in hufbandry, and the bull’* (namely that, which is] cot 
for impregnating cows), thehorfe or oihc- cattle app“'taining to the can^ge, 
the ring and other ornaments, the habitation or principal m-lTuAge, ard o-- 
fharc, fhaUb*giien, as a dedufted allotment, by ^ay of pre emmeace, to 
i^tBrabirans or £on of the Brabment wi^e m th- partition of the J'entag^, 
he fhall have three /hares, as will be {hovrn \Vh) is. one /hare mentioned as 
part of the d-dufled allotrrcnt, -and three /hares again -lligned ? Why ro* 
fa) at once, that he /hall have four /bares f The anf i er is, as m the caf- Lns 
belonging to the fame clafs equal dominion isatfributed to all (IV), but a d"- 
duiSion of a twcnticthpart and fo forth is allotted to the cldeft and the rc{^, as 
a mark of veneration for their good qoaliti-s, for their birth and the lik-, fo 
in this cafe, it appears from the diftnbution ordained (LX 3}, that fuch and 
fuch are the inhenied rights of the Br'bmara and the reft, but a dedmfted 
allotment, confi/ling of one adJittoral /hare and lb fo^b, /hall be given as 
a mark of veneration for the mother's clafs Confequently, as no deduiflion 
of a twentieth 1$ giien, wh'n the jounger broth-r do*s not yield rc/jsedVto 
his fenior (and fuch is the prefent pra^lice, but it i» nor-lly wrong like 
the omiflion of divine worlhip), fa likcwi/c, if the CJkatrtja and oth*r fons 
do not yield refp to the Brdbrrana fon, the) n-cd not gi\c that addti srel 
/bare, but moral dement is the conlequence of their rcfufal Let it not be 
alleged, that the Uw, propounding a dcduftion of a twentieth part and fo 
forth, is therefore nugatory. Like the Uw, which propounds the /p-irfick 
quantity of a furnapdtra* and the like, this al/b is not unmeaning, for it 
IS an explanatory precept Should th* yojngcft broth*r, throagh cxcefs 
piety or through ignorance, allow a greater deduSion than the twentieth part 
or the like, it is illegal, his fon or other heir may therefore refend that dif- 
tnbuuon , and the law is confcqucmly not unmeaning But the treble /lu'c 
cf the fon produced b) the Brahmen wife and fo forth muft be given b) 
the reft, however rcluaant. Chakdeswapa thus expounds the text, 

• When’partition is m*.de, let a larger portion, c rfijltng of the treble /h**^ 
receivable by him, be given to the Brabnana fon Hence, according to the 
Retftdcara, the diftribiitioT caniio* b* made by allo'^tiog ihares to each mo- 
ther for b*r fons, in the cafe of mothers nn“qual m clafs Why may not 
parmion b*, nevcrthMcJs, made by allotting three Ihares to the Brabn r> wnfe 
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for licr fons, fvvo 'to the Cfiatriya, one and a- half to the VmSyd, and one to the 
''SiUrd? It cannot ;- for fudfa'diftribiition,' allotting flures to mothers for 
their fons, has, not been mentioned by Go'xAma and tbs reft. Vr nt asp Art 

renders this evident. . ' ■ . . ,> 

■■ Lit.' ■ 

yRiHASPATit— Ii' two or morcifons were'bom of each mo- 
ther, and they be equal in clitfs and number, thefe bro- 
■' ) thers of the' half blood may legally 'divide the' heritage by 
■ .-'allotting {hares ' to /their i;efpe£li'ite"'mothers for the benefit 

Hence brothers, of the half-blood, ■ bom^of differeiit-mothcrs by the fame 
father,’, may divi'de'tlie. heritagc'-by'rnaking'ias*; nian'y.'fh'a'res as there were 
' mothersi'.’proyided theybe equal in clafs,;'and';in refpea -of the number 
of fons'siiroduced.b'y each .mother, and. provided c'vefy mdtherhave borne 
■ fons : and ivhen the fubdivifion-ismade, .'cyery fon .receives ah equal (hare. 
This has-been ordaine'd by* VR’iiiASPATir'to facilitate ‘pa'rtitiqn’: there is 
, no real dilTerence,- The .text qf'GoiTAMA'.’(L’IX) , intends this -cafe 'alone; 
for the import coincides-. May it not, therefore,. he’faidi’. that, '-in tltis text, 
“ equal. in clafs'and number”, is merely ' i!lullrafivc'~,'and'''th'eri'ft'tibutian 
may, for .that rcafon, be made according toithc number, bfrmothers, even itt 
the cafe of unequal number, of fons hy rirci mithiry , Therefore , 'doc's the fame 
legiilator fubjoin the follovyiiig text', '■ < . r.t'.l',!/' 

.'.LxiiL ; 

Vr iiiASPATi : — A mong brothers,' who are equal in -clafs, but 
vary, in regard to the ' nnwdoev" of fitis produced by ' each mo- , 
thcr, the lliarcs of the heritage arc allotted tb' tho males, 
not. to their mothers, • ' : 

fr being ticccITjry to reftriarhe text of Go'tam.s, ■' equal clafs” flio’uld 
li. argue.1 . 1 , the limitaiion. It i.s remarked in-tlic /ari;.'lArj,‘ that tiie * text 
oflifiltiu (LI V) -fiiouM be adduced mthec-afe of tin'eqtial 'number of 
Ltis pro'JuceJ by each mother.- ..Here en obfervalioh (hoid'd be made': if 

indeed 


indeed tbe diflribution by allotment of lhares to mothers be nltimately'a diliri- 
buticn of the heritage smongthe Ibqs, and the partition be only madeacccrding 
to the number ofmothcrs to fadlitaiclheoperation, fucn adiftriburioac^ai onl^ 
take place when all the foos are equally endowed \s i^h good qualities, not in 
a cafe where fcnspoflefs unequal degrees of \irtue: for, were it fo, the partition 
couldnot be wellmade with attention to the various deduSed allotments. Or 
the diflnbution according to the number of' mothers cm only be made after 
fctting apart the proper deduQions. Let it not be argued, that, Snee the 
text of Meku, and that oF Vishnu cited immediately after it (LlILand 
LIV), propound a deduction for the cldelt alone, in the cafe of pirtitioa 
among brothers produced by different mothers, therefore no dsduclicn fhall 
be - fst apart for the reft. jMenu has alfofuggeftsd dedaSions for^the reft 
by faying, “ the othcr.fons may then take, each iniiigh*- of bis feaeral mo- 
theri’ (LVI). ’ As it wSre, attributing the virtues of tlis Ion, and bisTigbt 
of primogen’tuTc and tre Iike^^ to htS mother, thedeJuflid. aUomient tnsy 
be fo given. For example; ta'hcr,*ubo has tAoyirtaOiisdbns and one d.S- 
cient in good qualuics, tuo degrees of ahice are alinbuled : in like manner, 
to her, t\ ho bore the fecond, "fifth, orfevcnlh fon, attributing fuch fin’ori’v, 
the deduded allotment may be fo given. . ■',* 'i'* ■* 

The texts of Menu r^ndA'isHNO ought to be confidered as'appHcabIc 
to the cafe of Lns equally endowed with virtuous quahiies; to which cafe 
another text of MtNU (XXXVIII) alfo relates. Kor fhould the repetition 
be deemed censurable Having ordained the allotment of three 
lhares and fo forth m the cafe of fevcral -vmes taken from -various claffes, the 
mention of equal partition, to fatisfy the doubt, v.hat fiiould be done in the 
cafe of feveral wives taken out of the lame clafs only, is perrment : and 
fenioiity "nould be vindcrllbcd in the order of birth, in right of which oac 
chattel is dedudled as^bovc mentioneds that is confillenc.wiih^ths com- 
ment, delivered in the Rctna'tsra. But L“-CSiiMi dher\ and the PaTydta 
expound the word furvaja in the text abovecited (LV 2), fon born of the 
elder wife ; and they deem the text applicable to the cafe, where the fon of 
the elder wife is endued withfupericur virtue, when compared with the eldeft ^ 
by birth. If the middlemofl fon, born of the elder wife, be aloac -virtuous, 
he alone Ihould be confidered as eldcft. But in faft the firft born ought 


I / 


nlonc to be confidcred as oldcft ; for be alone is varioudy celebrated, as de- 
livering bis fitbcr from tbc lidl named /i«/ and fo forth. Menu declares 
Ibis in exprefs terms. 


LXIV. 

MrNU : — The tight of invoking Indra by the texts, called 
fzuabrdhmanyd, depends on aftiial priority of birth ; and of 
twins alfo, if any fitch he cmxived among difcrenl wives, 
the elded ia he, who was fird aftually bom. 

A PARTICULAR te\i, called faisbr^bmin^a^ is ufedby Cj&’iarri/a^o priefts, 
in the j^btijhtama facrificc. for the invocation of Indra. That fingic text, 
confidcred as tnany from the various modes of ufing it, is mentioned in the 
plural number. Under the authority of a pofitive precept, the invocation 
of Indra, with a view to the invoker’s father, can only be pronounced by 
the firft fon. As fenionty is intended in the phrafe “ let the father of 
fueh a one perform the facrifice,’ and as fenionty is fuggejiid m the /oT 
Jitra* ffince the text exprelfes •' among males and females, thofe who fur- 
' a'lve See,”) therefore fenionty IS attributed to the eldell furviver: it is not 
required, that he (hould be the fon of the firll married wife , for, were that 
required, it would be nugatory to confider the eldcft furviver. 


LXV. 

De'vala : — In low clanes,'f/ie piecedence of Jons is regulated 
by the goodnefs of their dtfpofilion ; and of twins, the cldejl 
IS he, who is fird aSually bom. 

\ 

2. Among twin-s, to him, whofe face kinfmen firft fee after 
his birth, h^\or\^ the pitvileges of offspring, the right 
of perjoiming o^Jeqmes for his father, and the honours of pri- 
mogeniture. 

Who is firft rftually born /' who firll touches the earth ** Of twins 
alfo* . (LXI V), though conceived in the womb at the fame infiant, “ the 

• n * »llaroi haj roi been cxphine I lo me, it docs, IMjctc, relate to a text of tit* Ptaj T 


cMeft is he, who was firft a<5lually Kornj^'that is,' who firft'touched the'earth. 
Should it be unarcerlained, which'oF them^firft^touched the earth, what fh^H 
be the rule? DeVala alfo provide for tbis^cafe (LXV 2 );' AVhoVe'facc' 
Jcinfmen or parents firft fee 5 V ; the 'verb is. in the’ plunir number becaufc^- 
many; not the father and mother ‘only; arc meant. > “ Male offspring $• the ' 
performance of duties incurnbenf on -male offspringi' and relief * t&e ' 
father from the evihof wanting male iCTue ;;*tHat‘ftibuld'bc acknowled^d to 
belong to him j clfc there would be no. certainty; to>vhomlhe portion. of aii . 
eldeft fon -ought to be given. - ‘For his father ;’'-jhis fbn^is chiefly qualified 
to perform thofe duties towards his father,- which 'muft, be ' performed by - 
one alone, fuchas'obfequiesahd the The honours 'ofprimogeniturej” ' 

iberightqfinyol;inglNDRAiathc.^'3/^?o/?7/j facrifice-and fo,forth,'and’the 
right of uking the peft-tion of-,an eldsHTon^and the like; .that belongs to\ 
himalon^. .Vmohg twins';”, the dual'i$,hcr^ndcterminatc; the Tame' rule ■' 
is applicable to the'^cafe'df three or.morc Tons produced at one birth; , . • 

*• lNlowcUfles’'/(LXV);'in'fcrvileArib«.vby'the*tcmcxprefl(^in‘the'pIu- 
ral number, mixed ciaiTc's.’.which'adopt'the duties of the;fcrvil^tri^;'are com- ' - 
prehended in '(be text,’’ Among fhefe, prwcdence’ or fenidrity is regulated by con- 
dufl; and good di(pofition:'and that is fimihr to feniority'in right oi fcience and • 
virtue; for'^^^Trijs afenot qiialified to ft'udy the facrcdjclences. But Va'ches- 
p A T j holds, that '"Sudras have nfaddHiondl poriion'in right of iehiqritj' by birth. 

Menu; ^Fbk-a ^yatfra^'s,dr<^ained a wife of his' own dais, 

■ and ho'orher : alli' produced by; her. di^ , , 

fhareSj’ ^though ihe haye.a 'hundred fons; - , V l y-.' 

F.rom the i<-ords' “ equal fliares" be.iofcrv that .no deduflion flull; be ; : 
made in tight of 'primogeniture ; bnt the dedu£i:cd ailotm'cnt on account "of ; ■ 

good qualities, a's mentioned by Vkihaspati,- may be ;allo\veS;';.fince the' 
text has a general import; '.y ' ' •. ^ • 

Vrihaspati:;— pF.'thofe.foris,' He; who iy. endotvxd. ty-ith' 

’ ' •-'■ -u' •. r ■- '■ ' '■..'fdence/ '■ 
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,fcience and good qualities, is entitled to receive a greater 
portion. * 

Box ''S ei''Crisbna Terca'^i.ahca'ka fays, ‘ this text (LXVI) has 

* been propounded by Menu as an anfvffer lotbofe, who doubt what thould 

* be the diftribution aniong^5*ftVnr, becaufc they find a fpecial diftribution 

* ordained among Brahmanas and other fons produced by wives unequal in 
‘ clafs:, for^fitri/r/ir, wives of one dafs only hvve been ordained , their fons 
‘ Ihall have equal lhares. ThededuQcd allotment in right of feniority, fuch 
t as prior birth, is not denied; for the import of the text is evident from the 

* phrafe, “no other wife is ordained;” and a deduced allotment is not a 

* Jliare*.* According to alt opinions, it muil be efiabhihed, that feniority 
in right of prior birth is admirtiblc even among '•A/li/rar, fo far as it con- 
cemycligiotts rites. thoddeft be tranfccndcntly virtuous, and the reft 
be deficient in virtue, the firft born fiiall bate two fiiares; as ordained in 
the rule of Go'tama above quoted (LI). But, if all be equally virtuous, 
Go't AM A propounds another diftribution. i 

' J ‘ 1 / " • ' ' ' ■ 

‘ Lxviir. 

Go’tama Or* tlie firll born fhaUfiril: clioofc and take any 
’ one chattel and ten head of cattle; an I the Jhall jnectf- 
fivcly maU a f.milar fekBion'. 

Avv one chattel vvliidi may plcafc him. For i-n.’ncc; ilr ddtft fuft 
tabes any one chattel at his choice, and ten hcvil'of cattle; cut of the re- 
fi iue. the fcconJ foa clioafo one chattel and ten b^afts , the third fan / ' . 

■ e (el-fts one artiv'c ard ten head of cattle ; iind* fo furtli. Here the firft 
di .ce, allowed to tlic firft born^ isamarkof veneration. But Ciiaude’e- 
v-vee re *'311.1, ibat * the cattle mull be of the fame lind,’ Yct„if that 
c.nooi be. il.c feledion mull be mode in any pra&icvblc mode. Tlie 
f.irc lej Ila-o' excep It 


I MX. 

Co'i V. tri h'c I of heads, which have 

tf e.ovcn lio,jf , nor of haves. 


. ■ r- • ' ■ ' 

“Beasts, which have uncloven hWfs ;”,hoifes'and the' ie.li “ Bipedsj’,1 
Saves and thelikc.<"'That;he,;iiiall''noi,take ten of .ihsfc, ■rsm'fe'r>i’d}rro-Sir 
what preceded; .It appears from a text of Mnx'yh.that fpns do.'S'Sch'" 
take teri goats. ahd.’flieep,.- • ' 

Lxx;*;--'' ;■ 

■Mehu:— tE_T'them'riSver;:'dmde-,'^/!e;iifl7iis-o/'-a'_^?^7i n’oat,or-!. 

’ Iheep,-: or’a^ytH^&ibea^vi'ith’uncIpveniKoofiVKaij&ta/s^ ’ 

6T'i^ic&p.rimaining-dJter^flnieq{ial''d!ftribifti6ri'hp{ongs. to^the - .. 

■ ■' firll'botat''.''Vrf ■ 'a, 'kf' V 

.”'SiiApL''thej',';orfell they'iibt,;be^taken‘hy.'the elded:,?/, Xo.'this'quelHon^ . 

iV-r.-cif ' _c '-h' I' m. .. 



right:- '■ B^t Cuxxu to partitj6h;r 

'For example j'jye':brotherf'inheritY^y goats :i:m.tha^cafe\ohe’goa^^^^^ 

.be allotted'to e'aclTof^hemiTbecauIe the niimher/isJcrs^-TliV’pccuniary'va-'- 
luc,;br’olK^ipr3^r^..wk^'hs^tKc;equiv^^^ !bugKt •.tHw’efore'tab’^diftri'i ■ . 
bated t'ibut^r^lEKUifofbids’tliat. 'Wliat-thca Ihall be done ?..MENn^replies,* 

.V-'v -.Vii'-'/ 1* . •- -v, ' ' V ‘ 

“ the”’ it!-.? » 

alone, 



■■ Much van6us;dirctjffioh;bccur^oh;lHj5ipojttp. * jTheftcxt^fa'ns^witKln'thc. ; 
cohfidecation of 'thc.bortion allotted'to^ihfeveldcft^-fdn;- ahd.canriot relatertot- . 
. fubfequent*?difVnbuti6hr/-j^gain»; ^that.the ffieep and^pats;{houIu\ bV given • 
trt tV»f« iiVe Kr»%o'?>lrMftv rnpntinned'i llUt what,is fhe fule in I'pTnpf^f' nf 1 


merely’iliuftratiye^Vthat term ;(b‘Sft,f.wHlchj ha^^undoven;ho'dfs)l is nugato- ’ 
ry.‘ Since the'-text 'may^coincide with 'that 6f,,G6':rAM’A, and*foibid’thc tahr- 
ing of CcVtairis^^-^’^^'^'"-'^ #K4»’tmr»frtn''rtF-ari eldcfblnril ’if’iq.'fl rmroacJi'/s./Zi/V 


expojithny 
' rule* . 
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LXXI 

Nareda — ^To the eldeft a greater fhare Ihall be given; a 
worfe {hare is ordained for the youngeft ; the reft {hall 
have equal allotments, and an unmarried fifter fhall alfo have 
a portion. 

12. The fame dijlrihulton ts ordained among fons legally be' 
gotten on the wife of a kinfman. 


Some lawyers confider this text as relating to the partition of a fmall pro- 
perty among brothers, moft of whom are equally endowed with good qua- 
lities, but the youngeft fomewhat veStnom to tbs rejl murtue lince a de- 
duftion, fuch as one cluttdl, cannot be given, greater veneration (hall be 
evinced by giving the beft fhare to the ddejl , and fince the youngeft is mfe- 
nour by reafon of his deficiency m virtue, the worll fhare fliall be given to 
him But Chande'swara thus conceives thetext, ‘ nn additional fhare, 
or one bcfidcs that to ^^hlch !ic wiU be entitled m the general diflnbution, 
fliall be gi% cn to tbt cl Uf m nglit of primogeniture , lefs than tint, three quar- 
ters, half, or a quarter of it, flnll be given to the youngefV, if he be Mrtuous, m 
proportion to the degree of virtue * The reft, namely the intermediate fons, 
ftiall have equal fliarcs Thc^ have a right to ar cgual allotment, that is, 
the) have the fucceftion or o\sncrfiup of a finglc fliarc without an additional 
portion on account of virtu* An unmarried fiftcrfliall Inveu portion, not 
an equal fliarc, for equal participation of fiftcrs will be forbidden Or the 
fenfe may be, (he ftial! Invc an equal cr oxcH (hare, that is, her due allotment 
Without an additional portion , as the phnfe “ there flail be an equal di- 
Mfion {>f that property ’ (L tjics, tl> U no d< IntU i olbtimit Jhnl! be 

£r en ber due fhare will be fubfcquenily m^iinono-i »i amounting to a 

fyiiith part «/ br.^birs Jl „rc. 


ImC author of the iV,,faaj rea I' ''hrfjftt i i\'i d aicr^, ixiAzhctict fT- 
h -j 1 i tl c moft cscellcm broihcr, inft&td of Cm Jht^l n)ihara, a worfe por- 
rm (0 the >o distil Hcthusc'pjuods ihit ititlmg, ' a double fliarc fliall 
f pi\ci to tlic fiifl him J and the i u I excellent brother, employed in 
*1 ilulllnvc 3 b-»tr poiiioni he fhall have 
i' • ^XT^^D- 


( 8i ) 

Extendivc to fops begotten on a wife b) a kinfimn what has bce^ or- 
dained m rcfpcdl of fons begotten in laivfu! wedlock, the lawgiver aads, 
** the fame diftribution &c ” (LXXI 2) in relpcfl of the fons of the wife 
legally begotten, the rule is the fame with that refpcding the fon begot- 
ten tn lawful wedlock Confequently wtiitcverruies, relative to the portion 
ofaneldeftfon and the reft, have been propounded in refpefl of the fon 
of the body, the fame ruler fhould, if poftiblc, be alfo admitted m the cafe 
of fons of the wife. Legally begotten ,** if an eunuch, or other impotent 
perfon, give his own wife to another man of the fame family, or at Icaft of 
the fame clafs, for the fake of obtaining offspring, and ifliie be procreated by 
him approaching her fpnnklcd with clarified butter and fo forth, agreeably to 
the form of fulfilling the appointment, then only is the fon of the wife legally 
begotten How then can one adoptive father have two or more fons begot- 
ten onhts wife by a kinfman? Chande^swara replies, ‘this fappofethc 
birth of twins . jThe meaning therefore is, that two or more fons have’bcen 
produced at erte iirtb, although the procrca 101 of one alone u ere defigned 

This concerns one eldeftby birth, fciencc and virtue, (XLV) “ Birth 
prior birth “ Science fuch fciencc as is not blamable in his clafs En- 
dowed with thefc and with virtue, ha isvenera^/e like their father* this 
rcafon is afiigncdforhis double portion. .^The reft, namel} the younger bro- 
thers, being dcficicrlt in virtue, and unlcamcd,y^tf// JJ'are alike. The text of 
GoVama (LI) concerns the fame cafc. .. 

/ I 

‘rLXMIi ^ 

Us'ANAs . — This partition is ordained among ^fons born m 
the direa order of the cla{res;.but partition among bro- 
thers of the fame dais is regulated by equal fharcs. '* '' 

* • 

The firft bcmiftich alludes to partition among Tons produced by wives of 
various tribes “Inthc direct order of the clafTes;- fons infenourvn dzCs 
to their father. Bui partition among <bns of one cmi thefame tribe is regu- 
lated b) equal (bares ^ Thus forne lawyers c'vpound tlic text. 

Avd this equal pirucipationTuppofcs all the Tons to he equal to » , 

X 
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othtr^tcMicdht-y are deficient in virtue, or it regiirds fens, «ho have ac- 
quired wealth by various inodes of labour, though one of them may fur- 
pafs the refi: in good qualities. 

, The Refndcara. 


In the firfl cafe, equal fartiUm Jhall ie mde after giving an excellent 
chattel, as the dedufled allotment in right o£ primogeniture, or it fuppofes 
the eldeft brother to be guilty of fome offence, fuch as defrauding his 
) oungcr brothers, or the like. The lad cafe is flriftly accurate. 


Lxxiir. 

Menu ; — ’.And if all of them, being unlearned, acquire pro- 
perty bifore parlilwn by their ov.m l.abour, there fliall be 
'an equal divifion of thatpropeity xmthout legard to the firjl 
, fsnt; for it was not the Health of their father: this rule 
is clearly fettled. 

‘kUillEMiKED" IS merely an inHanccr the rule is the fame, if they be 
Icirncd, CuLtu'cAuiiAT ra obferves. ‘when pioperty is acquired in 
agriculture, commerce or the like, by tlie exertion of all the brothers, be- 
ing unleitncdi then, fmec that was not acquired by their father, but by 
th-mfcl',cs, an cquil divifion fliall be made, and no dedufted allotment 
lliall be given. Tins relates to property acquired without the co-opcr.atio i 
of thciqfatbcr, a former text (XXIX) relates to properly acquired witli 
bis co^ipcvatiLn : ihcie is no vain lepclilion.’ 


ijtxiv. 

Ya'js’vawalcia: — Siioui-d joint-property be improved 
by the exertion of one paiccner, equal partition is never- 
thclch ordained. 

T me IS in excejU!..! to ilw ic,\r of Vasisut’mi* , 


VASiSItl'ttA 

I 


I-XXV. 

’■ — ihcfe parceners, 


be, by whom pio- 
pcily 
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perty is acquired through his own foie labour, fhall taKc 
a double fhare of it.”** 

If the common property be improved by ngnculture, or commerce, or 
the like, through the exertion of any one parcener, equal partitiop is never- 
thelefs ordained , a double fhare (hall not be adigned to him, b) whom it 
has been improved But the text of Vas'isht’ha muft^be confidcred as 
applicable to a differenr cafe. r 

’ ^he Reltiacara 

When the common property is improved by agriculture, comm'TCc, or 
the like, equal partition is made more is notgrxen tocn* parcTcr, in pro- 
portion to the greater acquifition obtained through Ins labour; for it coin- 
cides with the text of Menu (LXXIU). * 

The Dipeca^tci 

In fa£l, “ equal” fignifies without thcdeduflcd aIIotm'’nt gi\cn in right 
of feniority , fuch Jhall be the partition^ in tlr cafe of property acquired 
the joint exertion of brothers Again , it is inferred from the tenour of this 
tc^t, that the portion of an elder brother, though not exprefsly ordim'-d by 
Ya^nyavvalcya, is allowed even m the cafe of partition amongbrothers 
( elfe, It •eaeuld, be fuperjluo ts to forbid it in this particular tnflance) Accord- 
ingly Va^chespati Miska obfcncs, * ifany oneparcenT, by agriculture, 

* commerce, of the like, improve the common property, Bill he /hall not 
have a greater portion of it but this ix only true, when the reBJiave likev ifc 
done fo by the ufe of common propertj , clfe it would contradift the text 
of Vas isht’ha 


• ' LXXVI 

Menu — Should a younger brother in thmanner hejore men- 
tioned have begotten a fon on the wife of his deccafed elder 
brother, the duifion mud then be made cquail) b'ixLcen 
that Jolly who reprejents the dcccafedy a id his nc^nra^ father 
thus IS the law fettled. 


• Cttrd *£113 It T UXXXMU, It r CCCLVJ 
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in this cafe. ,The legiflator fubjoins the caufe (LXXVI a) : for the fub* 
flitution, or procreation of a reprefentative, has been legally cffedled by fuch 
younger brother thereby become principal. How can the younger bro- 
ther become the principal? Therefore docs the fage add, intheproduftion 
of offspring, the youngeft brother ''was the father or procrcator. Confe- 
qucntly, becaufc the younger brother pcrpctuates.tbe race, therefore he is 
principal , and for that caufe, he is entitled to an equal lhare : no deduiflcd 
allotment ftiall be taken. ' * _ 

j ' 

* These texts,* fay fome authors, * ordaining the portion of an cldcft 

* fon, ibould be applied {o partition by a father, to partition among uterine 

* brothers, and to j:hat among brothers born of different mothers, ac- 
‘ cording to circumftances : elfe, the queflions, which arife on fuch cafes, 

* are not fatisfied. , Texts, which contain a term defcnptive of the perfon 
‘ who makes the diftnbution', merely" elucidate the mod^ of it. How* 

* ever, the texts of fuch fages, as have propounded fpccial limitations, muft 

* be confidered as fpecial rules, or exceptions * That opinion is unautho- 
rized by ancient authors; for^VA'cHESPATJ^ bhatta'cha'rya declares 
three texts applicable to partition by a father, and two texts of Menu, with 
one of Baudka Yana exclufively applicable to the cafe of partition among 
brothers of the half blood , and Giiandeswara, premifing partition du- 
ring the hfc of thc^ father, cites four texts under that head, and cites nearly 
all the reft in cafes of partition among uterine brothers and fons of diffe- 
rent mothers but Va'chespati MisRA and the reft ha\e faid nothing 
cxprefslyvon this point 

It (liould be here noticed, that at this time, in our country, the praaice of 
dcduBing a tncittieth part or the like is alirioft wholly difufed j but fome 
chattel o£ fmall value is giren to the eldeH as a token of veneration 


Y 
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2/,ViThe fcprcifent'aty'e i?n'otJ&^flr%ii6llj''fubftit'utcd by law 
in^th'e^^^ace the portion 
'- '’'of anfeldtr/jon and, ’tbe 'principal became 51, father in Con- 
•'•'-Teque'nce'',df 'tlie-p‘rpcreatibn by his younger brother';' iht. fon, 
-r"fliefef6re/iis'enti£ied;by-law fp anequal flia're, hit not to a 
i^dmibje 'poriioh'^ ■ 1 ' , ‘.i.,,* ; , 


qr'a .younger.brother;';in confcquericc-of a lcgarap’pointmcriti beget a fon 
6b tbe''.wife'o'f,his,^ elder brother, ,tlien-an equabpattition-fhall be made be- 
tween xtdzitdxi^ot-'risdisri^e'irii-ixi^'ddapirje'uvicM' or-nh;uraI father fiiall 
nbfiUihe^ibisr'viilfl^/fir tfatHeri’* taif6*'the;dctlu£li6n 'of-aytw,ehtieth.\a. Such is 


'th'eT^tilcdVule*of;'.pahitibny'‘bijt*aTon^yfo‘bego\tcn ivlthout a-legal appoint- 


•’mehO/JV'cxc1udcH^iro'm jnh'errth'ncey'as'WilVbfcyneht^ 
TaWi^‘^*Vhi$^utc^nc 'brothers': and T^fiRcrS'lhaUVaffembl? 


mentioned.' * AltHough^ it be 


and divide :equally 



■ grahd^ther’s'^eft’aVe'.city. Ibduld.’appcarefrdm y tbis'ieafony* 'that ;.tHe’ fdn, 
i'tKe‘\vife df^lfc cldeft* brdlhcr; \VbuiS\byc; 


}'cntitlc’d to a deducted 


be*g'dttch'*qn;lj..,,_ 

'aiiotment bJfid'esyiisXquable mpVc; -bec^Ve lifers ^^^;^^fr/i'i; 4 "hcTon the ' 

eldcil'^roUier’rremovingf^^^ »dpdbrVtfiV‘Iawgivcf “(LXXyr'2)''’c6rifirms 

what had been'alfcady mentioned. |{yf-,-,The'reprefentative,’* the fubftitute, ' 
or fon'bcgdtten’bh^tH’e^wife/has'no/conncxion'^with'the tille of the princi- 
pal,' the’ hufband'oT-'that'^f4i^his',irf/(>yj'it’/‘TatHer,‘'VHefeby' he •would have 
taken a dcdudlcd allotment bcfidcS his equable fliare. J The principal, though • 
hulband'of that wifei ^cam’c a father in c6nrcqucncc<yf,thc procreation by 
hh Ar«i|rr on h'is wife: thereforp the, younger brother': is [entitled by the • 
preceding hw/cohcerhthg thc'rujc of partition, to an equal divifion with the 
fon begqttrn on’tHc'wVh::- ''Thc'iaft VcrTc- muff be thus fuppHed frora the 
preceding’.*'’'^' ' ' ' ' • • - 


.CULLU'CADHATTA. 


Iiu,r>fomc lov.ytrs thus expound ihe text; if. the younger brother legally 
ptoerraie 6 fon oy.fbj^p-ife of |iu’ tlJ^ brother, themtl.e divifion muft bo 
made equally, winiliertlie patiition.bc.undcrieUen between thofe brothers, 
^.cr bntvccn the uncle ind nepheW ;■ no deduflion 61 i twentieth ' is allowed 

I ■ ■ in 


X’H) - 

in this cafe. ,,TheJcgiflator/ubjoms.Ac,caufc (LXXVl 2 ): for the fub- 
i^itution, or procreation of a rcprefcntativc.has been legally cffedled by fuch 
younger brother' thereby become^ principal.' /How can the younger bro- 
ther becoihe the, principal ?. , Therefore docs the fage add; in the prodiVftion 
of offspring, the.youngcft brother 'was the father or procrcator. Confc- 
qucntly , becaufc the younger brother pcrpctuaics.the: race; ' therefore ■ he • is 
principal ; and for/hat caufe, he is entitled to ah' equal fharc I 'no deduced 
allotment Ihall be taken. 7-‘ y‘. Vj,/*.., 

* These texts, 7 fay. fomie authors/,* ordaining thc’portion of an cldcft 

* fon, fhould be applied to partition by a father, to'partition among uterine 

* brothers, ,>'and/to .that among .brothers , born of 'different’ mothers, ac- 
‘ cording -to,circumftances t.clfe,-' the.,qucftions, which arife on fuch cafes, 

* are not fatisfied. « Texts, which contain a term defcripiive of. the perfon' 

‘ who .makes the diftribution/mcrely/clucidate the, modi^’ of it. How-^- 

* ever, the texts of fucli fages, as have. propounded fpedal. limitations, muil 

* beconCdered as fpecial rules, cr exceptions* ■ .That opinion is linaulho- 

rixed by ancient authors'; for .Va'chespati, biiatta'cha'ry^a declares 
three texts applicable to'partition. by a father, and.two texts of Meku, with, 
one.of BaudhaVana cxclufiyelyapplicable to the cafe of partition among 
brothers of the half blood.; and .GHANDEVwARA,,.prcmifihg partition du- 
ring the'lifc of- the, father, citcs.four'tcxts under tbat 'l}(ad,. anA cites nearly 
tf//the.reft.in.cafcsof.,partition,among'utcrine brothers and' fons of diffe- 
rent mothers : but Va'^chespati misra and the, reft -have; faid. nothing 
cxprefsly^on this' point. , ‘ ’ 

It fliould be here noticed, that at this time, in our country, the prafticc of 
deduaing a-twcmicthpart or-thcUkc is almoft wholly difufed j but fomc 
chattel of fmall value is given to the cldcll as a token of veneration. _ , 
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ON THE DmRlBlfrJON MADE 'BY A. FATHER IN .’HIS 
i:::- ■: LIFETIME.. ^ ;''7 ./ ' 

A FTER incidentally difcufllng, in thii place, the portion of an cldcft 
^ fon, wc procced'to explain thcpropofed iubjcft of parlitionmadc by - 
a father. He rnay diftributc'at'his pleafurcjrrimoveable and other, proper- . 
ty acquired.'by.himfclf, . In the Brftl.place, ;hcmay referve for himfelf as. 
much as he pleafcs. ' Next; iiaving givcn'to his firA born a fuitabJe' portion,'. 
according to law, as a.token,of gr«tcrVcheratiqD due to him, let him make 
an equal partition among all bis fohs; ' But, if one furpafs. the reft in pie- 
ty or the like, a greater 'lhare.Ih'ould 'be allotted to him i or if his condudl: 
be. irreverent; lefs .fltare': if^a •^?(>/?x/ ’offcn'cs be imputable to one fon, 
fuch as cnmit'y. tb'^his'fathcf.o^-’the' iike, no fharc ftall be given to him, ..for 
it is rcc'orded.Tn'.tlicyicxtslof.YA'jNVAwALcvA, Vishnu and ’H a'rita 
(XXVI, XXV; a’nd XXIIljftiiat partitioh,*/77fii/r by a father, is folely^rcgulat- 
cd by his pleafurcj-and that He may Vclcrvc'a confiderabie^fefidue,,of which 
the quantity is, not limitedr- The double iharc, afiighed tp.thc'father,'mun:‘ 
be underAoqd"as'rcftri£led.tb the patrimony leffby,thj^ grandfather :, yet he* 
may diihibiite the' precious. lioncs, prarls and ^'e like left, ^.^th'e 'grandfirc, 
in the. fame raodc:^Yith*pf6pcrty acquir^ ^/(himfelf;; agreeably, to^thc text • 
(Book 11; Cliap.T'V,- V. XIli),V* df''prcciqus t^rb/jr-pr-Aoncs,*©!, prarls, ’ 

“ coral - and' othef. ..moveables, Mhc Tathcf has .power ro., 

“ wholc/r '-Such -is the opinion of •jfiioVAvA^fiANA and others.. The 
texts of BA.bDnAVAK'Ap(XLy and others fuggcA . equal partition among 

fons, and a gVeater^ihar’e for the cldcA. -In' applying .the text 'of GatV- 

aV AN A (XXVII), .iKofc . of’’ B.\x*biiA Van A' and the' reA. muA be ; ^ 




td in the cafes Hated by Raciiunandana and others, nhen filial piety, a 
large family to maintain, inability to earn a livelihood, or other allowable 
circumftancc juftifies unequal diHnbutton; or when difrcfpccl or hatred to- 
wards the fuller, or other juftifics total cxclufion. It fliould 
not be argued, that the phrafe, “ without a fuRicicntcauC:,” intends ihofc 
virtues, which conftitutc the feniority of Tons. A father has poucr to give 
greater fliares to fons who arc eminent for piety or the like, though not 
endowed with fuch virtues 5 for Na'reda (XXVIll) declares a fadicr to be 
deflitute of fuch power then only, when he is governed by luH, urath or the 
JikcT But, if a malicious father do not call dutifuba fon however pious, 
but born of an unlovcd>wife,‘ and on the' contrary call him an enemy to his 
father, what fiialbbc tlie rule of decIHon ? Since the father has full power 
over property acquired by himlelf; and fince the gre;iter allotment, in right 
■of duty and piety or the like; dependsilblely on the option of the father ; if 
he do not give it, who ftiall compcl__him ? But, if he exclude his fon from 
a fiiarc/ calling him inimical to'his father, he muft prove that enmity in the 
prefence of the king or before a^pubjick alTcmblj, and then refufe a Ihare ; 
exejufion from inheritance, on his own fimple affertioh, is not valid, But if 
he wilh to allot 'a greater Jhare to the, fon of a favourite wife, though not 
dutiful,- calling him pious on -account of his mottey, he "can only give that 
greater allotment, after proving the faft^r/r^. ^ . 

,A faVhbr has^ dominion over property/acqujred by himfclf; fliould he 
give no fliarcito apy one fon though guilty of no oflenpe, and give a fliareto 
oneguilty of offences, who fhall pimilh Inm? - It cannot be^ffirmed, that, 
under the authority of the texts cited frorn'CATTA^YANA and'BAUDHA- 
VANA, the king may puhifh fuch*a falherT ‘ ^Thejaw pfopounds the moral 
'offence committed ffy- a » father ^ flighting , fuch precepts, but ordains no 
fine'; like the giver of gold^to an 1 improper object, thereby committing an 
offenccy hut incurring no civil penalty,, '^When this Jeeming difficulty is propo- 
fed, feme lawyers reply j fince the Ion has- a title m the father’s effate 
at the vciy moment of his birth, without any other caufe, (for the particle 
is cxclufivc in the text of po'x am a, ‘‘even by birth alone a man may 
gam owncrfliip;*’) a father, making an unequal partition without attending 
to the rules prcfcribcd in codes of law^ and giving away the joint property 
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to any one perron, fhall be atrcrccd by the king. -•Itihould not be argued 
from the text ofDEVAl\ abo\e cited (V), that they iia\e no o\vr*erfh*p 
while the father--lnes There is no difficult), if the went of oHnerfhip 
confiH m the want of right to aliene Juclifroperty at pleafurc and it i^ feen, 
that a fon is incapable of aliening at plcafure, Aihile his^-father 
lives, even though he po/Iefs fevttal property* as m ch- tc\t quoted me 
farmer bo-h (BooI^Ii, Ch IV, \ LVI, and Book III, Ch I, v LII i) 
the phrafe, “ they have no wealth cxclufiiel) tluir'^own, ’ nuT be ex- 
plained 'as rgnifvng oijl} . that they^a/c incapable of aliening it at-pha- 
fure they are not dcflitute of otvrerDiip m fuch'^nealth, for, were it fo, 
it would incidectall; prevent religious ccremcnies defrayed out of thexr 
t ealth Lrt it ret be alleged, that/ fince the wordst“ wh^t they may 
gam* occur m n a*"precepr, *anH fincc‘'it is necc/Taty to cOablifh o«ncr- 
Ihip, bCciufc religious ntes could not Vhen ifc be defrajed^ therefore u is 
right to explain the text as (igniting want of-dcpcndcncc, but mithts calc, 
fince religious Tites may be accomphfhed with mone^ /umifhed b) the fa- 
(hn, there is no failure in the performance of ceremonies why 'then take 
want of ownerfhtp as fignifymg want of independence? the obfervafton of 
Ji'mi/ta VAKHAS A Ts thc'rcforc juftificd Since fomcjitle muft be cfiabliffi* 
cd, bccaufc the tests oj law, which forbid unequal partition would offier- 
wifc be irrelevant, therefore,^ in this place alfo, tKe term '* want of owner- 
fhip” mud, from parity of reafoning, fignify want of independence Nor 
fiould It b" aturraed^ tbal the lawmercly fliows^a-fpirittial offence in 
making un-qual partition, as in‘^D*gIc3ing a priefl whoaltendsm^confc- 
quence of ai invin lontto'^aHhV at a SnuJclba tlic pneff, who attends, has 
no prop‘*rl\ in’the food pro/id-d for ihatcclebranoa, th keirjnoral to 
’•Sithlcld it The text of Naiuda (XX7ia) Ihows* that, if an^ un- 
equal divifion be made b) a fatherr it_isanvahd If unequal pariUion be 
erroncoufl) made^by the owner, and his ovn property be iinnlcdia‘ely dc- 
vefied by Ins ao!”ion, and^properly aclled m all the fons, or in him who 
receives the grea c- por ion, what ufcfol cajnfcqucncc could follow frdm'ibs 
confiJeratton^ the father had no power to make fuch a dtffnbution, 

• T'-^fc T-'7'T'd3 cat ©V rintieies csirf ffu lofe *3 »? Ar w th* (Boot 10, j 

Cit I, r LI) «t! cf Mi»r (r UI,» e. t*- fLse ctaj*?*) ja f«V i jrirj li* ^ 

trard coir er^is, rS liejeira. Of cJ* «r « *1 j 

erto t ps-t!y ac-ilesu’, »■- ra.-^sa ttxrcf Mrtv^to’tPrtoaCrCxr rstofN*»l»* 5 

Z cb, i 

I 
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’.ihich, r.t'jerthikfs, iLouldrimainhiJorce?, Therefore is the title of fons to 
■their father’s wealth, •even during his life, admittld ; not the power of 
aliening it at pleafitre. Accordingly the text 'cited in a Jormer bsok (Book 
II, Ch. IV, V. XIV) is pertinent in its literal fenfe. Conceiving, that the 
c'onfent of the fon is prefumed in’ the cafe of precious Hones, pearls, or other 
things, which have no long duration! being given auay by the father, this 
is propounded in refpcifl of immoveable property and the praSice is fuch. 
Nor 'Ihbuld ’it be argubd, that a fon cannot have property in the eftate, 
while the father lives. lince it has been eflabhfhed,' that one-property reGHs 
another concurrent . title, ltd property^ by-occupancy tAouId 'arife in 
refpefl'of a chattel not abandoned by its owner. . It is admitted, .that” thieves 
'and the like has e propcrty'by occupancy^even in a chattel which was not 
abandoned by the owner. Or fuppofing it true, the difficulty is removed 
by-aflirmingo that one property only 'refills an- incompatible property. 

' The title of three defeendants, during the owner’s life, is mentioned by 
B.‘ludiia''vAN A (111), notes producing property rMwetiarr/yteHed in the fon 
or other heir, but as produemga right, which entitles him to .'ilicnc it .it plea- 
fiir'c, but which takes cffedl only afterthc father’s property has expired.-; Thus 
they refolve the feeming difficulty. . ‘vV , 

Cot, that is wrong; fince there is no authority for cfiabliGiing fuch pro. 
perty v.ithin/>re/rrry; and the law of equal partition (XL) berrsa diDcrcnt 
import. For' example; equal partition may be re^eVrerf or preceptive like 
the maintenance of the family out of a man’s own wtahh. 'I'litis the fup. 
pott of a married diughlcr tcfiding in bcrfathcr’s.lioufc (for fo the term 
is crplained by VijsY,a'nL'swAKA) is approved by Ya'jkvavv alcva 
CLXXVII), aliliough file iiave no title to the eGatc; and tlicrc is no dif. 
fcicnie, fo far as proof of property is concerned, between tit enjoyment cfa 
rn>;ee.-/m and the receipt of a Iliare.. Vji'ciilspAt i Bit ATT a'ch aVy A 
and oihm alfu do not admit the fon’t viP.td title in the paiernal eflate, 
duing bit faiket’shfe. 

LXXVIL 

’^Ajlt'.A’.v.M.cvA;— AtTir:'al%i,it)ga fiilliticiit Aipport to 
infants to a iiuriicU deiinlucr reliding in il,c l,oule oflier 
■'<* father, 
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• - ; father," to’ aged perTQiisrjpregnant wom'eni;perfonsaffli£le£] 
■ with'difMfe, dainfels-_j;rf;anmarr/£d;guefls^and'ferv,ants/jh£ 
“ hu{band'and',wife-inay;enjo)5.the refidue;;,: ,. '.’p 'j.v ,v 

On ihis fuhjtSfxi.h faid‘i.*thc!^verb '<divide*^-^4-^4^^,j;in '^tbe;prefdnt title 


denotes ownerftiip depending on affinity;i,'«There fo , niuch .difference,-a; 
iit rclates to.the'thing prthe pcrfonr‘,vConfequeniJy,,,i|:i anfvyer.to'the'que^ 
tion, -^twhat Aall be^cqual.?,Viv:hich ariIeson;fhe'terniSiOf-\the^£ext'/^;cqua 
(to all^wtadducing- the .verb /.^divjdc\br’rDaIie .a'parutJoh |^w^^/j^,, -which .’ii 
fouhdin?^\tcxt of.lcripture'*J'/v/Mtf^tf/f let'him;idiftrIbutc..&C;i^J,^partiiior 
(*y;3^a^^y*niuft’tie}afBrmed'tO'b'c-Ab,fubjcft.^/,yt7£ t’p//^^//t'i'for.J^hc,,.phrafe, 
.“.'wheh'the'Jath'ervmakcsja'paniiionramong his.-fons.-^fuggefts' property 
vefted in' the fobs ihjight of^.affimtyi^.'-AgainjJn thc^cafe oF'partition.^-by's 
;father,.his‘property_^bcing.dcvcllai^by_his chufing !o.^make-u.;di(lribution, 
ahd-a;Cmnar_titlc-beingCvc/led‘*in aIl:/6/x ^///, the rightpfTcceiving.agrcatei 
allo.tiiichy’accrucs‘to;the cjdelJ, andjt 9 ;thble,;.who''arej.cmiDeDt for^dut/and 
piety or the'like, ‘by •coofent:6fjihe.:reft,*.in,conformity/'with}th’eda\y^j> ,But; 
if the^fathc^Tmaky•a'gifty^o.bnc•;fbn;,^Jn ihe^form,ora_ re)inq’ui{hment.pro- 
ducihg^the.cfre^^bf;inve(lmg;anotheih\vitb’pjbpenyj';it'u',yaUd rikc^a'giftvta 
a^{lrangerrA^heihcythb.donatibn.cpnfift,onnirnbye^able',propcrty .or the like 
•acquired 'by^hitnfclf;-iOr^pf.\feaUb;mhcritcd frbm^the^-grandfaiher..>\’Hp\y- 
'.cverj^;;facher,~givfng' away'>h' immov’cabJe/c/late,' which dias dcfcchded 
:iV6m)ihc-graijdUfber,y\vithqut.'the;Confent'of.hiS‘fons} incurs. thc'guilt.,qf a 
,mbral?cfrcntc;;*VUnder,^tIie:!text:'of5yAjNYAWAi,cy'A- (X'X'Xill)n(houId 
: lafgfcr portions bc^afligned'by;tbe fathcr'sich’oice^.^tb.fonsjemmeht.for; piety ' 
•or. thehkq,^///U_heir.propcrty'r^o’ngtnales-Xolcly,yn^tbbir'affinity.-.2f.C9nfeT.; 
- qucntly't -itviKc;j:arc of pattitibi^y a:fa^erf botb^the volition of one .'{who-'is 
undiftufbcd.by^difcafc/or/palhon,':and’thc affinity jof^th’e^fon.fcbhtribiite to 
.-.veft ;property.;y^'s for what Js“iaid, iBatV/mcc a title Jn the. eilaie';^Df/ the fa-^~ ' 
f:ther;'and graiidfatKercis vefted by,Hnh\alpne;7thereforc' the father is,inde-- 
pendent in thbVufe^ of; all.; propcriy}-except^irnmoycablcsy; 5 '.fe//«;‘^?.'f^^j^y' 
for gifts rhade'.through, favour,' for* tK^fuppbrt of the farnily.yof relief .from^ 
diftrefs, or for btiy r"purpo'fcsr^c«h'cr neceflafy bn prcceptivcV .but he is ,con-. 

. trolcd^y* his (fqnVynd the re'il immoveable property, .whether 

-acquJred.'.byrhjprclf,'-br-i'nhcrilC;dcfroin'-his|bwn/fafh’cr-or;ytli«''anccftor_- 
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(Book II, Chapter IV, v. XIV) ; that is wrong : for it would contradift the 
text of X>E V A L A , “ they have not ownerfinp or full domsnson, while a fault- 
lefs father lives” (V). ^ 

But, if a paternal grandfather make a partition among his grandfons, 
whofe own fathers are deccafcd, and in that cafe give more than his equable 
fhare to any one grandfon, bccaufcheis unable to < earn a livelihood or 
the like, what lhall enfue ? From parity of rcafonmg, fuch unequal diftn- 
hution is^valid. In like manner, ftiohld any one grandfon betray hatred of 
his father or paternal grandfather, he, but not his brother, lhall be excluded 
■from^a lhare. This lhall be difcuflcd at large, 

j 

'Tjic rule of Vishnu cxpreiling, “ if a father make a .partition with his 
fons” (XXV). and the fcripturc intimating partition of heritage in favour 
of fons, partition among fons alone is found to be mentioned : how then can 
a diilribution be made among grandfons, by a paternal grandfather ? 

Lxxvin. - - 

Ya'JNVAWALcva : — But to grandfons by different fathers 
{hall be allotted the portions of their refpe£live fathers?. 

To grandfons, of whom the fathers arc different, fliall be allotted por- 
tions in right of their fc\cral fathers ; all the grandfons fuccccd to the pro- 
per ihares of their rcfpcdli\c fullers. Confequcntly fo many fliares lliould 
be formed as tficrc Mere fons of the original proprietor, and fh«uld be gt\cn 
to their rerpeftite fons, and let them take ihofc fliares, whether they be 
utcru’c brothers or born of diifercni mother®, and whether rhey h\c togc- 
liicf, or fubdiviJc the fliares according t6 the number of their own brothers 
lefpctflivcJy I foch IS the ineining of the text. This rule of adjuflment is 
gTourded on pofitue lexis. 

The tliiarjl ird. 

Snoexo ;ur ibis uxt be aflirm-d to rJatc to p-'rtirion after tlic denh of 
^ f-tuc', free Ya'jxv\- alcva, ! wing ptopjunded partition among 
Urs efur difcufling that i. inch *5 m?dc by thcfithcr, fubjomsthis tert ? 

Noj 
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No; for immediately after this text, he propounds a rule refpeding- parti- 
tion made by a father (XCU): accordingly the text of Menu (XXIX) has 
a limilar import. This text, therefore, being applicable to both, muft be 
confidered as relating to both JubjeSls but the text, which will be cited 
(LXXXIII), concerns only partition made by a father, k is placed 
immediately after that topick. 

^ LXXIX. . 

CaVva'yana : — Should a fon die before partition, hislhare 
fhall be allotted to his fon, provided he had received no 
fortune from his grandfather : 

2. That fon’s fon (hall receive his father's (hare from, his 
uncle, or ffom.his uncle*s fon ; and the fame proportionate 
lhare fhall be allotted to all the brothers, according to 
law: 

3. Or, if that andfon be afo dead^ let his fon take the 
lhare; beyond him, fucceflion flops* 

Misra reads avihbaSlk /r/r/ mftcad of avibhaclk mnii putri, and 
expounds the text by fupplying the word brother’* (Ihould a brother, 
^fwg'.Jiimfelf entttled to a jhare, die before partition &c.) “ His fon’* 
the fon of that brother. ** Fortune;*' a portion. 'What (hare fliall 
the brother’s fon reecne ? The legiflator replies to that queihon ; “ his 
falher*s ftiare,’* “ His fon,” in tbs fuhfeqn^nt vsrje (LXXIX-j), 
the great grandfon of him, whofeeftate is diftributcd Hence - the eftate 

of the houfeholdcr flwll be divided acceding to the number of fons. 
The lharc, therefore, which is allotted to a fon, lhall be received by his fon 
or grandfon, not by his great grandro*!; for beyond the fon’s grandfon 
ceflion ftops. This relates to parceners living together. 

It IS proper m this inftancc to explain the word *' himfelf *’ the 
perfon, who rccenes a fhare of the cflate, whether fon or brother* clfe the 
text could not relate to the cafe of partition made by a father. It is not 
A a 'his 
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his meaning, that the text relates not to partition by a'father ; nor docs the 
text contain the word ** brother. 

’* Before partition,” or literally **undrvidcd,**‘denotcs one, with whom 
partition has not been made. May not ftrangera be propofed as undivided 
perfons ? No; for the term is ufed with reference to the right of partition ; 
as the word d'binM (fucked) fignifies a milcb cow, and pancajj (produced in 
mud) fignifies a lotos: and the right of partition confifts in the relation of 
the fon to the original poffeflbr and the hkc. Even the fon of the daughter of 
a-man,'wha leaves no male ilTue, and the fon of a mother’s fider, arc not in- 
tended by the term “undivided,” fince they belong to other families. Or, i.n 
other indances, the term, coparcenary of undivided perfons, fignifies the joint 
of the fartiething’; bufhere if bears a hteral fenfe, and /Iran*- 
ge'rs are excluded by \hz fubjeft, namely “ fon a fon may be truly faid ta 
h? unfeparated from his father. ' - - . > 

Provided he had received no fortune” (LXXIX i); otherwife, if the- 
original proprietor, having'madc a partition among his’fons orgrandfons, 
live reunited with fome of his Tons, partaking of the fame food with them, 
and if partition be again propofed after a great lapfc of time, a fhare would 
be due to bis grandfon, even in this partition, as in the former dtftnbution. If 
the Reading, cited in the Rclndcara, be followed (a'vihbaBi vzriti putrSJ, the 
Icgiflatpr, having fo far propounded partition by a father, proceeds to the fub- 
jed of paitition among brothers ; ^hcfliall receive his father’s' fiiare,; or, 
fliould he be dead, his fon lhall take that fliarc the text mull be fo fupplicd. 
But Chakde'swara fays; ‘ if any one of the brothers be living, the fon of 
that brotlicr fliall have no fliarc.’ 


LXXX. 

Dr/VAUA*. — As the fufpended wntcr-pot matures the pippafa 
tree, fo a father, a grandfather, and a great grandfather 
chcriflt a fon from the moment of his birth, 

2. Wilhlioncy, (Icllimeat, potherbs, mill; and milky food, rc~ 
jlulm'; ‘-he will give usthcanmir.hVoVW/iu, andtliat which 
h offered under the lunar aflerifm Faos' 
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Fhom this text of 'Dev ALA, JiW'tava'hana argues in the fcdlionori 
partition among brothers, that * fons and the reft of three perfons have an 

* equal title t& the fuccelTion, becaufe they equally confer benefits on the per- 

* fon, front whom they inherit :*their title is not fucceflivc in the order of 

* proximity, the title of the grandfon on failure of a fon, and the titles of 

‘ the great grandfon, on failure of a Ton’s fon. If that be the cafe, have- 

* a grandfon and a great grandfon, although their own fathers be living, 

* a title to the fucceflion? No; for they do not confer immediate benefits, 

* fince they are not entitled to offers the double fet of oblations. If 
‘ one fon have left three children, and the other fon be living, then, ^on the 

* fqppofition of equal benefits conferred, would not. the efiate be divided 

* into four eqiial ftiates ? No; fince the right pf fons is grounded on 

‘ their birth and relation to their father, their fons can only, have a claim to 
‘ fo much as they were themfelves entitled to ; the three have a right 

* to one half of the efiate, and their uncle to the other^lnlf* To this it 

may be objected, that, if there be two fons, and one has a grandfon whofc 
own father is deceafed, why fi\ouId not that grand fon, fijcceeding to his dc- 
ecafed father, have a title to a ftiarc of the esmnon eftate, although his own pa- 
ternal grandfather be living, Again ; the male iflue of a fon, who is become a 
rcclufe, w'ctild have no tltlcto fucceflion. It.fhould?notbe affirmed, tbata 
gwat grandfon, whofe own father is deceafed, deriving his title^ through his 
qwn grandfather, can only have a right to the property w Inch accrues to that 
anceftof, and is debarred by its'being ^vefted in his grandfather. ^Thcre 
would be no ground ^of ..choice (on JiViu^tava^h ana’s, fuppofition) 
whether property (hould vefi in the fon or in the great grandfon. Jn the fi- 
lencc of the law, it,would not be polfiblc to cfiablifii the fuperiour right of 
the fon. V ' '' if’* i-' 


Lxxxi. . : 

Dev ALA .-—Partition of heritage among undivided pwee-. 
ilcrs-, and a fecond partition among divided relatives living 
together after reunion, Ihall extend to the fourth in de- 
feent ; this is a fettled rule. 

This text may alfo relate to partition by a father, in this manner ; among 

undivided 
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undivided parceners, between whom'nopartltion has taken place, and among 
divided jclalivcs, who have received a^diftribulion, but who are reunited 
and live together, partition, and fecond partition, maybe 

. made with the originarowncr orhFs iflue* as the cafe may be, as far as the 
fourth 'in defeent or great grandfon of the original owper. ** Second” docs 
not relate to partition 'among'‘undividcd parceners ; for it is a rule, that an 
'epithet, which is liable to objcflion, is foperfluous, 

Lxxm 

'De'^al A :-^o far, haM/as far as the Jourth in defcent^ rchtlves 
' ' are Japindas^ or conne6led[ by" fitneral oblations: beyond 

t ^ him the, funeral; cake., is* refcinded|' fages' declare par- 
^ tition of'inheritable property to be'co-ordinate with the gift 


-y 


obfuneraheakes. 


, * ‘CSo far,** as far as the, fourth in defeent, relatives, or perfons fprung 

J j’' - * 

from the j&w^farhily, arc japmdet:^ for|Cjampfo, one gives the funerakcakc, 

‘the'oOier three receive the oblation; hence there is aj mutual connexion, by 

the gift and receipt of funeral cakesjbetween^f^rperfons. And this con- 

^ nexion regards inhcritance/bul the^cdnncjtion olfapindai^yx ref- 

'■peft ,of impurity by'rcalon^of tficCdcad, extends ^to^^the^fcvcnih in defeent, 

including .the^'ancellors ^'wbo partakc”of the, rice wiped off the hand with 

which the funeral balls were offered.^ This“fliiill be difcuffcd in^its,placc ; 

of what ufe would be a mirphceddifquintton ?***■. Beyond him, (beyond the 

fourth in defeent) the funeral cake is refcindcd ;** for there is not, between 

''"''If 'f f ‘ > i , { ' 

more diflant relatives, t!ie mutual « connexion of giving and receiving the 
funeral balls. Wc ilius expound the text. 

r? «. 

V Sage* declare'* &c j they declare the fucceffion of inheritable property 
to be co-ordinate wiih the gift of funenil cakci, Confcqucntly he, avho offers 
the/joublc f« of oblations an I the funeral cake, fuccccds to the licnUge. 
But CiiASDE%iVARA faji, « thjs tcvt IS applicable, when partition not hav- 
ing betn iindc. property, not cnJo>cd by one coheir, is folely enjoyed by 
another lending inihe fame province.* ]t liiould he here remarked, tint if 
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a Ton die after partition, but fomc property remained in coparcenary, a fharc 
of that undivided property mufl be given to the fon of the deceafed, when 
a partition of it is made. ^ - * 

Lxxxni. 

Ya'jnyawalcya —When the father makes an equal parfi- 
tion among his fons,' his wives mull have equal lhares 
with them, if they have received no wealth either from 
their lord or from his father, i * 

i ' - >■ 

If he make an equal partition among his fons^by his own choice, he muft 
give equal lhares to fuch of his wives alfo, as have no male ilTue 

• The Dipacahca, 

He LA vuDHA fays, ‘ wives, who have no ion*, are here intended.’ And 

, 7 y » » ^ -f 

Ji MU TAVA HA NA alfo concurs in that opinion 

. \ ' " Lx»iiy.' ^ 

Vya'sa • — But the wives of the father, who have no fons, 
are declared entitled to equal lhares xhilh tAeJiilis oj other 
wives and fo arc all the wives of the paternal grandfa- 
ther; they are pronounced equal to mothers. 

“ Or the father,” the fixth cafe with the adlive fenft^ * a partitiOT be- 
ing made’ muft be fupphed. Confequcnlly, a partitioa b«ing^madc by a 
father, his wives, ^^ho have no fons, are declared entitled to equal fharcs. 
Such IS hts (Ji MU^TAvA hana’s) opinion, and Raghuhamdana and 
others concur in the fame interpretation It fhould not be argued, that the 
conftruflion of the text is, ** the wives of the father ,* and confequcntly, 
when partition is made by fons after his death, the wives of their father, 
who have no male ifTue. namely their ftepmothers, (hall have equal flures , 
and the text therefore relates to partition mad- by fons When partition is 
made by fons, the law do-snot allot a,ibarc to the flepmothcr, t^ho has 
no male ifTue Nor fhould itbeargu-d, that this text of Vya'sa is a- 
lonc an ordinance of fuffici-nt authoniy There as no diSiculij m referring 
Bb 



it to pihition by o fallicr." Nor (liould it be argiicd, tliat the text of VrI- 
llAsrATi (LXXXV)'is’’an ordinance ortliat import, both dam and mother 
(jamth and'wa/n;, gcnitrix;ct:- mater) being'' inferted . to evince, that both 

inoiher'and ftepmoib'er^are'meam^^^^ ’• . > 

'."^RiHASFATri-^QNthe "dea^^^ of 'the fatKcf^ the mother (ja- 
-'Sanyiias^a iilaim'to an equal’ Ihare with;, her, own fons ; 

- .'"IfciV'.mntKp’rc A ) m H* fli'n rV. ?> n tVtp tunmnT^ 


1/, Since *theAVor(l>V mothers, i’^yeqmnng’elucidation (mothers of whom?), 
j^igli'rfirft fuggeft/.* foh*’ f6r‘th‘e;anfw^r, beca'ute he 'iV the ohvioUs agent 
■'in^iheX^hlcncc’Xas^'ih the phrafe,''* braves with piety ^towards bis 

ft»hfe Kas'alreatlv heen’ohMi 



'■v^'k/A'NAi'RAGiiUNANbANX'^^^^^ Cr ishi^v'-Terc ALANC a'aa and the 

1 rcS/.\vheri!partition'is.m’adebya fathcr^a’Aar'ef'cquaVtp’lh^ a fon, muff ■ 
.b^givch tohhe\wVfc';;'Avho‘;h'as no fdn'rnol^to’^r wHo^’bas male ilTuei-her'fort" 
fhbuld’be coniidcrcd/as'aldne’cmrtledi^t^'-^ji^tfr^^ ''the .partition: • this, 'they'. 
iAt«K'ncrfpe?!tvirh*rmnmon f^nfeAV.ButFwKph^n.irfffmri ’i^'fnarle K 


, -agrees I with'.coitOT fehYc;^ 4 ’B 4 ?rwKch/partition is^raadc by’ fons, 



thQ^'lJDfpaca/lca < 

thati when^paftitroriris' mad&B5^5a’fath%,<n"^ ihall Be'^aljotted to 
'■ 4? ']J‘^J'’'y^!’Vhas'aYohihutkhc'aubjoVdf docs’nofholdi that 
no fliare Ihallbc aUottyd-td'thc' ff’cpmbth^' wHofhas no male^ifliie, ■ wheri par- 
tmcn.is madeby'fons. ■ CiiAVp'E:swA:KA<’fdysV;‘“v/& is ihadc by 

who hasnoniaie iffiic: the 
^ particle ‘‘ but ,(LXXXIV) Jjas the/enfe of alfoV’cohfequeh'tly the wives, ■ 
; ■.-'^>ho Jiayc, arid thofe who ha'vc’not,-'forisv arc entiticd-.to fliarcs/v-MisR a 


• delivers 




MivctS a fimHar opinion;, 

; father muft receive, equal; lharc'si^''from, the,- fans of cqur'fe;. r '--V r r '-fr' 


• StHCE if might cdinciiie'witK.the text of YAJN.YAWjiix.YXnq^the' 

“ of Tons making a 'pattifiqn afte'r,the 'death of tharifath'et fhaii'alfo' 'take'an- 
equal lliarc,? it might Ke qu*epipric5»; whether the,fa-f , 

ther' -.(LXXXiy) mean the mother ■■ ' 

bcf by. way of allufioa-tq^arjiag^^^ritmfted ih-yarjou's claiTcs.” It cbiijd ndt> 
be faid; that V. mother’*iin‘j^he text pf:Y AjNYMVAtib v A'"figni?ics- natu- ••• 

tural mother, and ftcprnother^^'-A’^wofdJcahnot^dc.lidmitt^^ pprimary 
and fecondary fenfe at the^fame"timc;ifor^t'is arule^iri philology; thata\vord, ' 
uttered but oncei .conveys but one meaning.^- •’IsIJt'.^ridt^ the pufpofe^oT ^■ 
obviating; this doubt, -.that^tbe legiflator^^-adtfsi,,',*/ who .Jiaye 'np;-;fdns'*-' , ; 
(LXXXIV)?; And the conilruSioo preferred 'byJi'^ip'T A VAJi AN A and the \ 
reft,'' which' recites, ^‘Vgaitition'beiDgTOa^ fdther^.y'ftiould. be .alone • ^ 

admitted. iciJJ'thishVaI[^ed,':jt;is^;^^^ for "itys a' rulc,',’not^to ; d^uce • 
from other texts^theJexpVahaHoh^c^tfcW.pKceptlT^^ tberc-- ■ ’ 

fore wrongs wjempw-theVtArm,’'-*b3yKo^haycin(>yforts’,?^f^^^ V 

near ebimexioh Jn^tb^fentenceyito\conftriie.iC^^^^^^ the" woird-'*S\vm5,” 'at J 
the' fdms time fcparalirigTtUis^frpjn':tTiC'W6rds^ ‘t^ofjhe.father/* ^/AgainV the • ‘ - 
laft half of theltcxt of^^v^A^-sAimuft bc’confidercdjas ‘rclatingUo'partition • 

. amcng'^brothcr^aftcr'the^death^.o.rtbe*.fathcr,yfince it ' contains Mher term,_, 

■*» wives of tHc.gfshdfathcrV/y-i^onfctjucntlyj.'.the'firll hemiftiqh relating to 'j ■ 

nn hv fi fafhpr..^ and the Ijft'hemillicK to.nartitlon^made^b V 'lons df-’- '- 


X'Io.ihcr;Jn;thc phrafeV^cqual^to' motheVs.y requiring- tlie/fon^-for th 
fdn/whojmakesyhe^diilributjon and wKopYcs.aJhsrc’to.-the of.the 

,^andfat_l{cry;.and'.his'mdthcys;j[harc-:ndt.^^^ 

\v0uld^be thc’^addiiional trouble; of '‘fecklng.'^the following^tsxt. ,of,anothery*' 

i" \rw .t_ .! n* 11 -.Ty-- __ fVk%vA.* 1.71 Y K* fVino * . n rVA.. ftiA /t'.'ifK * .'(>■ 


■ ragc;i_'f.the,thotKcf;te!l taka'an cquarfharc.'.witli hsr'fons; . after the death.-. 

.. lava'* '.uar^. ..^w'-thin^'inconjitlent iwith-the.'fexfj'of ■; 


?.t:of h'ef.ldrd;*,’hi,Ndr,.;is/,there‘ 3 ny,'thingfi 

yA'.jKYAWAi.c,Y'A;,for,in manjr-'inflanecs-t: tljeiword “'rnolhcff isVem-. 
ployed in‘t'hc;rcnfi:5f(leprnqthcr.yifor.is:jhJi .condniiaioh 'iiable'fo.thc ' 


* See * nole^atJ:pa£C •' ^ _*’■ • 'Tt* , • ‘ \ 

+ -An bflaace ii 8«t<3»jbur 1 da ootjecaU Uw^rttwiaist^of.tbe^fA:, • 

.casijot be ccnfidenily.trinaateJ.; _ , - .T. ; ' . -• "-i ' ' - ^'bieAi^n-^ 


' . {;;■ loo. )f . 

‘ cl3jc£lion'or a Woril bcjng.iifeid in two fcnfcs.at the.n\mc _imc j for the wbr3 
is accepted in.oiic./cnfc^only, r,‘AN!jfc ol’ die fadin', a f^coridary fenfe with*? 
out abandoning the natural, meaning; as 'in thc.cj:iimple,* * preferve the curds 
'* ,{Vom; the-, crovv^.t" fia/i i/i}Jrom ahy, animal ^a'bkb • mights 'dijlroy ■ them, 
'^Su'thvk'iii^-U\t\\t*Dt'paca/ict)t '‘cpmti\tnung on ihcicxtofyA jnvawal*' 

- CYA,- cites the;, texVpf\VYA'sA*-a'5 bearing the fanfc impart." Accordingly, 

in ihc text-of^yRtiiiA'sp^trir;** naluVal inother'*’,“'|^W/i?«V 

..dngular numb'cr.i'becaufe flicVwhp. bore Jthc foni is individual; and finco 
'Aepmqthcrs inay.be numerous,, the' word '‘^mother’’ denoting the • 

.vftcp'mpthc^, is’uted in' the p]uril;numberj/^/pflr<jr^;6j/;‘. and there '“mother" 
'(mdtn) fignifies'ftepmothcr oniy;.'bearmg-»a'^figufativcVrcnfc wherein the 
■nMUralApeanihg'is'AbandqnedVandHhe precedliig’phtafe is added to remove 



'’Cha.«db' 


^yyARAf/fomnjentrng 5ays/“ nal 

hcithee\lYmnah}-)h'krt.Cicmfics Herf/avlio 'liks'Ti^'fon's 'anfl'-^rnnfh^r®' ' 



a;fon ;AlrnothtW;’^m5/ar^ vfho'haven'o ' 

;.jpalc|ifluy^^ alUhefy ^halI1la0yyqu^‘lha■reR'^^^ fd'ns'r'and unmarried*" 

'‘fiftcrs;fliail'havyejich<a quar'terjbf'tlitir'brotber*s’'fljart',-t‘^:dc'fray'thc’cxperi-'' *' 

. fes.pf, tbcir:nuptials.; • The clairn to ap equahihare With the fons muft bVcbn- 
lidered ,ds alder iyativc-iitlc, f arifiHg. ■ out .;pf ano'th'erfiabfolute; title, ’’in thiV '- ! 
modej'/whatever wquicl,bavc'b'ee^r^thci^.•’;JIKares•■had•^hey Tons. ’lthe'iame^ 
ihares’.'iliaIh*ihcy >rcCcivr,-'/^/<&Iiy.^7W>D;OTi7/<!’ j^f.^/Cbnfcquently, if a prie'ft^ 
havea barr^n wifepfithe.rnili/ary^clars,' jthrcc’fliares muftibe Jeteral/y r[\ohc^ ' 
to thc'fonsjpf thc*iV^ii//;^w;/;wifei;b'uytwo;{har^ to'the'C/Wny^' wife and fo' ” 
■forth. -VisHNU,.pmutingtIi&\yprti^V-cq'ualr*yphdufihgihc word propo^ 


tionate, *-iiiakc£.this.cvidcnt,V';*4f-*,'2, W* ,7-' - ’’ - t ,'■/ 


_ ^^yLxxxyz., 

- Vishnu :--J-MoTiiEris; take.; IKares 

of foris, and fo do unmaryied 'daiighters. ' '7 V ' 


"I'-- 
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■ On this JimtiVavaha^a has'remarkedj./^fl/'wj/ifri 'tahjhahs 'ixi jirb- 
portion to -the ftares .of fons :; .-M^thc fer^'allottcd; to Tohs’arc fbur, - three". • 
two, . and one,; in;thc diredt order^of the chfles.Tfb'arC'^tHeT^;^ 'ihares oifo 
allotted'io wves ofjh.fam: daJar't'.fXkit would .Have BecQ'faid'. whatever 
fhajcs are allotted tb.tlie fons.'.thc^fOTC fliall bs-Ulfo ' allotted- to thc -wivi's. 

the expreniQn. vl, the (hares allotted "are four,^-'thWc;'twd;^^d one^’ in the 
dirc2 orders of the claires'j- i t,is.intimated,that‘r-as ih.'S'.CJhatriyk fon of. 
waca.AaU take, three (hares, fo (hail thc;C/hj/r^’^wiFe;‘Hdwcv this textis 
propo\mded; as applicable to.the 'cafc'of pamtioh^y 'afalher;.,^~ThV‘diftnb'a*’ 
lion of fdur; three,Uwoi\and(one;:flures'i,-'wIl bc[4ubTcqtientljr* difciiffed^' 

‘.-Avd 'uprnarried 'daughters take liiafcs:‘pfopbf tionate^tb^^ Tons T 

fuch is. the c6nIliT^ion;dfthe text,,' •.Cbnfcqaenily.’-'fincc it'-Kas-thc sfatne ' 


that a vir^ri ^U^rcMiye.'a'/odrth/of fuch’ fliarc'as'would -.be -, 3 ilo‘tted td'a"*. 
fon of the.fame^cUrs'with;that;fron\ whichjfhffprahg. ■ - '* 

AcAijjj 'the anncxing^'ofith'e epithet, ' - ,chUdfers,''er'who have -no fons, ■'*)*” 
is confidcrcd^groundlefs by .the author xht'Dipacahcd^ by tHE’LATUDaX ■■ ‘ 
and.pth'cVs'; but that iVnot affihfi^.bj^yiJKYAVyswARAyCHAKDEVwA-' 
RA,JVACH£SPAXt. MtsRA and the reft/ ’ It is, conrequcritlyVtheiropxnioh; 
that whcn;partitioh.is.made.by a faiher.' cVcn the wife, "who has fons, ■may 
‘claim a fhafe.^ . But fome.thiak.th'c bplduitiiS delivered by the author of the'-' 
Dipacalhd^^CQu(\^^vii%v}i\i',\hz xcafon of the JaV;. fincej thepariicle but 
in the text of V.TysA'is^cxclufivcf therefore,' as no-(hare fliouW be 'given Yd" ■' 
her,5vho has n^eifluc,svhcn partition is made by fobs, fo, from parity of rea- 
iQTi\n^fmmJhouJdxbe;gtveti, whcn’partition'is made by the father. i It'fhould 
not be Af^ed,';ihat,3'ccordingC to the -Opinion qf.CHAKDESWAP.A and the 
reft, liic, words .tYaftcr^hc' drath:qf her lord,”' in , the text quoted ' by Ji Mu - ' 
TAVA^HAjiA^f.'and V-ifthc father be dcadd^' in the text of Catya van a* 


* - Ex^fllog the'teiti' to’ be^at^ at Wge'xa'rtlir bere orntted thffs xmpsrfeft qoo. 

tatios* J’bnt I Eowiubjoxa tim ifl tbit note. . j-.- 'j'» --'.J 'J, 

; T;it*?o'otrf tj'iji’uS'T'iri'Ji'iiiiVpe '|f, 

death of her. lord. ' ' ■ JC C* *, . . j *r 

CiWri-Kis Aad tbe'ia«tolbaU .luTe'aaeqaJtbarct7uh far ioB. if ite flier 
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arc unmeaning, '’fincc il is'riircacd. that a wifc, 'wlietlier-nie have, or have 


'not; male (hali laUc* amcr|Ual flure witU thtfons, wHcthcr their father be 
liviri" or ticceafcd'*'.* lFiht?f:iihcr be living, greater or Icls Hiares arc received, 
' through.his'‘clioice;’in'prbpbrtion^tO'diity-’Or'pie(y anti^thc like, but, .after 
liis.death^ c'quafniarcs alone afe'rcccrved# without attending to the duty and 
piety of fon|’,Vdr”th’c‘likc: and,‘'mthc carc'ofparntidnbya father, wives arc 


entitled td.equal lharcsepmpared .WithVach'othcr^ but, in the cafe of partition 
made by,fohs‘,\tHcy arc entitled tb’cqua!-fliafc$ with*ihc foil's/ In this and 
^ other circumftanccs; there is-much’ dilFcfcncc/' ,Confcqucntly,- the variance 
' of thefc two. opinions 'Oonfirta herein j'-accoVding tO;CnANDc's\VARA and the 
’ ‘fcIlV'whe^her partition be madc'bythc fathcr-or-by=hIs fon5, equal fharcs^muft 
V 'bc allottcdi cdhform'ably, with thclawf^to the' wives who have no male ilTuc, as 
• ■ well as to'tbofe'.whd have fdnsi'According toJi^MO^T aVaj’i AN A’and the reR, 
!"whenpartitroifis^made'bya'‘fathcr,?ah^«qdal {hare mud be given to the wife, 

‘ ‘ ^Yh■dKa's ho ihalc iffueVand when partition is rhade.by ion's, ‘to. the natural mo- 


^ ■ ther bTthpfc fdnS; '/fTHe qucflion -fhoUld bc'exarhincd'by the;.wifc..t -.c 

" ; • THESE'Jharek inud only be alIqttedyir'hqfem^^c.prOpcf ty -have been given ; 
'fbrihere'mainihg hcmldicH'e'kp_re(rc$,v‘pi{bthey:hayereceiyedpo wealth” &c. 


ihare, com- 
ordained in 


.'(;LXXXin):\At^/ if,‘fernale*;propcrty;h^yV been.given/an equal 
‘ ‘ picied by.iftcfud'i’ng^thae' property ,*nt(ift'6_ea/i'onecf,'ffri the manner 

'*'/tHcfollWihgiVxt‘df •yA-jNVv\WALCYA’’.i^t; V- ‘v:^r -/f ' • 

; .. 

"'fY'A'jNYAWA'LCYA::— To/'anvomari;'whofe'hulband .marries a 
“• -/■-’'fecoYidAvife',''niuft’be-giVe'n an^equal prefent/on that-fecorid; 

maffiagdyw 'equal. io-iBjiat the n:w\xdife'Jkall /receive ■ oji hti-. 
\ ‘^7;/iuptials,i'i^ received :noiie..of.i the- -wealth ; 

“ ■ ■ "ufu^ly^giyeh tOAVbfrtcnV- h^^^ fuch.wealth had, been de?-, 

‘ .'iiA. ■ -?. i/Yi’j -1— *:ii„ • 1 ... I.. 


■ ' livcred tb-hcr;=ihe:isH’erd'-'entitledrohly.'to amoiety.otp.art ■ 
l' ^^‘‘S>fi-atHh:Jecond'weddinai'-^'<--->-. ..^r- 


■ By oncj-who dt;fircS'a,fccon3’'raarriagc; an„cqual‘ preferit muft be, given 
'to fatisfy the former wifij as much'as'j's’rctilcd for, lb: naeidifc,-no\.'man 
Buti'if-flie liaU aln.-aHyireccivcd fuchi-' wealth as isrufuaUy.given 
•{. to 


'noricfs; 
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to Momen, from her hufoand*s family (for the te\t coincides with the pre- 
ceding), then a noiety, that is, left, fhall be gi\en the equivalent prefenfc 
ihallbe completed by including the female property received from her hjJ"- 
banS^s familv. Siqce it is a rule, that an expofition or law, affirmed in one 
cafe, fhall be c'ttended to others, unle/s fome impediment occur, and Cnee 
It IS necefTary to faiisfy the queCion, vvhat Oiould bedone, when female pro- 
perty has been alreadv given.^ therefore fhould thefame be eftabhlhed in the 
prefent cap*." ItloictyfardbaJ, in tne mafeuhne gender, Cgnifies part in ge- 
neral, not equal partofexadt half, which is Cgnificd b^ ffie fane vyordin 
the neuter gehder * Sri^ Cpasjt^A Terca'i.a'Jca'ii^ favs, much 
fhould be given to the-fupcrfededv.ilc as to the fecond wife/ But_Vij^ y- 
A'^ne'sw A^p \ thinks, the word equal” Cgnifies fo much as is expended at 
the fccond wedding. Both" conceive,- that whatever has been promiftd, 
which IS fit td be ^ven, muftibe delivered, provided thejpromife were not 
made under tbs 'influence of lull, vVrath, or the like The gift of Icfs, or 
of a moiety, is improper, for a text (ho "s; that a promise legally made in 
words, but not peiformed in deedjis a debt of confcience in this world and 
in the next (Book II, Chap IV^ v. XLVI, and XLIV) ,.Th}S DiojJd be dif- 
cuCed in the chapter on the property of women, ^ ^ ^ 

** His^vivcs muft ha.c-cqual,(harc>”,(LXXXlII) ^Equal fhares vnth 
whom? -To this-.queCjon JAio^taxa’^ana and Ragjion ^^PANA. re- 
plyi** ‘ equal fharcs with the fonsIt^For Ji'mu'tava^hasa obferves, * an 
equal diviCon being made by the faiher/among his^fons, al’ hii wives muft 
haveequal Clares * Haghunandasa fajs> AlfaeJegiflator ordains, -tbaP, 

* when'‘partinonismadebyafather, in equal lhare with the fons ^all be 
‘ allotted to thewife, w ho has no male ifliie * Their mcamng is. this, the 
former text (XXVI) prefentingtbis fenfc, the father may dividc^ccCate 
‘‘'^amongallji's fonsan equal (harcs,*^ iir, w or^reo^r/i'^giveoncffin an equal 
lhare with another ion, atis proper in ffie prefent inCance to aCume the con- 
Crudtion therefrom, Cnee it readily prefents that allufioa,, ,Ln like manner, 
when partition IS madebv Ton» afterihe death of the fath-r, a complete fhare 
muC be'allotted to a mother, v/ho has -already received fuch property as is 
ufually given to women, including in that (harefuch feveral property r for it is 
a rule, that an cxpofition of law , ^affirmed m one cafe, fhallj>c extended to 
ethers, unicfs fome impediment occur, .. Skould 
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SHOUjJD'tbe father, by his own choice, give equal /hares to all his fons, 
his wives rnufl have equal (hares with his Tons, if they have received no 
female property cither from their lord or from his father , but, if fuch pro- 
perty have been given, a moiety or other pan of a iharc will be ordained 
(LXXXVII). If he allot an excellent /hare to the cldeft fon and fo forth, 
his wives (liall not have fuch excellent (hares and the like > but, after fetting 
apart the deduEted allotments, they (hall receive equal [hares together with 
a deduftion, ascirdaincd by ''Apastamba (LXXXVIII). 

« , The Mitacjhar&, 

" ' ir I 

Bux others explain the phrafe, *• "Wives muft liavc equal /hares,** ‘ they 

* muft have equal /hares with-fcach other. If female property have been 

* given to one wife, the others muft alft) have equal prefents. Shall equal 

* Turns to that, which hadbeen already given to one wife, be given to the 
‘ reft, or fhall any additional fum be given to the hrft, and greater fums to 

* for the pur^ofe of e^uaUf ng thetr-allof merits? The difference de- 

* pends on the choice of him, who makes the diftribuiion of property ac- 

* quired by himfelf; and the fame will bealfo cftablifhed in tlie cafe of pro- 
' perty inherited from the paternal grandfather Such is the mode of intcr- 

* prctaiion approved by Ckande'swara, Va^chespati and the re/t. 

* But It Ihould be ictnarked, that, when no Teveral property has been given 
4, to any one wife, then wealth muft be given to all the wives, fo that their 

* [hares be equal.* They conceive, thW “ -equal iharcS’ in this, as m the 

former text (LXXXIII and XXVI), ftiojld be argued to ft^ify equal to 
each other; but the prefent texocontains a fpccialxulc.^that fliares, equal 
to each other, fhall be allotted, ,includingfuch wealth as is’ ufu^Iy given to 
women. >< 

, t 

Tire oprmcn of Ji muVava'iiana isaccurate^ for thcfharcs of wives 
arc ordained equal tothofeof Tons i and, when partition is made by font, 
(he /hare of the mother 13 ftiown equal to that of hcr,fon. On the other 
cxpoGtion*. honeft man finds no ceruiniy, v\hai fums ought to be given 
to the wivct 


From her lord, orfromlus fuher" (LXXXIII). il,,e is a 

/lincc. 
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franco, comprehending his grand^thcr, mother and the rch. The meaning 
is this; when (he has received, from any perfon, wealth, which fiiouH 
uUimattly have accrued to her hufband, that (hali be included in completing 
her allotment ; bift, if file received it from her own father or other relative, 
or from the maternal uncle or other collateral kinfman of her lord, fuch 
wealth fiiall not be included in her allotment, bccaufeit wasevclufivcof bis 
claims. Such is the method of interpret ation conQftent witli commoh fenfe. 
The completion ofa fiiaredoes not follow from this tc.'ct of Ya'jnyav/al- 
CYA i for he delivers the exception in general terms,* “ if they have rc- 
“ ccived no wealth *’ &c. (LXXXIH) : but it follows from the text, which 
contains the word' moiety (ardha) in the mafculinc gender, and therefore 
f unifying a port in general, Confcqucntly YVjnyawalcya cxccptsTrom 
the delbcry of a full iHare, fuch wives hs had already received female pro- 
perty. ' . . ^ 

Misra has explained the ufeof the word “.when' in this test (LX.XXlll); 

* but when hereferyesthd greater paitof his fortune and gives fame trifis to 
‘ his fons, or takes a double lhare for himfclf, the hiifband raufi give fj much 

* wealth to his wives out of hts own fliarc alone ; accordingly the fcparaie 

* delivery ofjharts to 'shoes ts only ordained, when he makes an equal parti- 
‘ tion.' His notion is*tfiisj when a lather makes an equaf partition, his wives 
mull have equal fharcs ; but when he docs not make an equal partition, he 
need nocallo*t a fhirc to his wife, but Jball fuppori 'herons of thevcaltlr. 
which he referved forhimfeir: and equal partition fignilies thealIotme.it of 
equal fharcs to his fons and himfclf . ' This Is liable to bbjcGicm r for three 
cafes have been propounded (XXVI), and the allufion to the lafl caU would 
alone be relevant, ft fhould not be aOirracd, that equal fliarei allotted 
to the father and to his fons arc intended: for it is declared, that he -may 
lefcrvc the grcalcft part of 'what he acquired ; and two fharcs of iHc patri- 
mony inherited from the'patemal grandfather will be orJained for the fj’her, 
•xbo makes a partition. As for what is fatd by Ji'mu tava liAKA, tliai the 
natural father of a fon begotten on an appointed wife fiiaics equally witi: 
thefon; that is not <»ntcmplated in the text of Ya'jnyav/alcva 
(LXXXIII). Were it fo. there would be an impropriety in abandoning the 
principal fonr. of partition fuggefted by the general dcfigr.auoa, to confiJer 

D d 
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ihc text ns propounding the fucccflibn’bf ih'c fflthcr'oT a Ton begotten bn an 
appointed wife. Confcqucmly the tc^itohly fighifics/tliat all the Tons have 
equal lliares with each other: the double or finglc fliarc of the father follov.s 
only from the texts of other fages.' ‘If he giVc fo much wealth’ out of that, 
wltich he lefcrvcd for l^^m^clf, does he liot give a fliarc to his wife ? And, * 
in the cafe,' where a double (liarc is received, a father,” who had roany^v/ives, 
would be nearly reduced to indigence: ' * f b ^ . 


^UT CiiANDE^swARA obfcrvcs, * whch'ilie father allofs" cqilal fharcs to 
« his ^fons.'his wimalfo muO:"havc cqual'fhaics : and this A /r^'e.'whcn 

* the patrimony, inherited from the paternal grandfather,* is divided,'- and 

* marriages were only contradled with women equal in cUls; or when pro- 
< petty 'acquired by the father Himfelf is diflributcd without'attenfion to the 
V duty and piety of the fohs ‘and fo forth: But,' when’^the patrimony, in- 

* herited from the paternal grandfather, is uncqualljT diftribute'd wUK due 
‘ attention to the* clafs of wives, or when property, acquired by. the father 
« hiinfel?, is unequally div'ided'wUh attention to the duty and piety of Tons' 

* and fo forth/ wives^alfp^fliall receive unequal (hares in righl''of their clafs, 


or inrigKt of dutyand piety or the like : and that is nearly,' but not rigidly, 
rofl- (tsr' if there be five fdns'bofn’df'Ihe' 3 


; cxa£l }!for,' if there be five fdns'bofn'of'the' Brahmern wife, and there be 

* one CJkatnya tiud, in fuch a cafe, if certain’ Tons be unable' /e earn 
‘ aUvehbaody ana all /he wh'es be dutiful or airundutiful,' or, in the fame 

* cafe;, if the latter' circumftances be’ rcv^rfc‘d,*-'the*n common fcnfcfhows-it 

* proper in'ihe one injlanec to allot equal fiiares to 'the ivife of the fame clafs and 
‘ to wives' different tn clafsl %vhile the‘ fons have hot equal fharcs, or in the 

* '‘other injlanceio allot' unequal fhaVes to the VivCs,' While the foos have equal 

* ft'arcs.* J * 'J' J ' ‘ ^ Y' ^ 


Ion fliould be here iijaiic;‘jf the father divide the efiate among ’ 
ual fliarcs, (ofinotbe'iwordf if he takc'one or two ' fharcs ' 


/Ak obfervation fl 
his Tons jn equal : 

for himfclf, and give ‘fimnjr'ailotmcn'ts to his ‘fons, )'or give greater' 
povuons in Hght of trahfcc'ndent virtue as the law dircdls, he miift'aUot one 
fliarc to^ each of his wives out of his own'afe’ertained Wealth :'but,‘ if he ' 
h.’.^ referve the greateft part of an cflaie acquired by himfclf, he mufl defray the 
nuptials of his dauglitcr and fuppbrt bis'wifc'out of his own’ wealth,'' ^iohich ' 

/•i ' . „ '■' 


he referved : , ought to rctain a^fufficient'lfuin for thqfc.purpofcs. Such is / 

the method indicated by Va'chesp.ati. MiSKA,^,. , /- ? 

The [of. CJHANoE'sWARA] denotes 

the eldcft wife ; for it.is^o employed :.c!dcft wife means her, who is equal ih^ 
clafs. ;-No. author has ufed.the.-tcrm to. denote wife in general or of any clafs.'- . 
However, fincethccfpoufal of a wifeuncquaUnclafs is prohibited in the Cali "• 
age, the cafe" does not now occur. I have not mentioned the fubjeft of 'my • 
own accord ’;^but every fubjefl, which has been treated by fages and authors^ 
is briefly dircu&djn^a.fctv places, ^foMhepurpoic of expounding theiri^ts 
and , elucidating their^works .,, ^ \ ^ f 

-W HETHERjthejfhare bc.equal,with;thatcf thefon^^or.with that of another ^ 
wife;- ar*;wiYes^entitled:.to_ the^fe only,of,the /hare -which' they .receive, or 
havfti they,-„indep_enjdcn^ power., over, it? .-_,To this^queftionfome liters ‘.re- 
ply i'Slthqugh fpns had.noi.previous oryncrAip-in their father's eflate, yet, 
as tbcy'have independent power qfeei^ j>artHion t ^Cincc the father property .is _ 
dcvefted.ufq wives, ajfo hav.e, independent power : for a text declares, that', 
property . is conimonito ,the hufband andjwife (CCCCXV), and ihe there- 
fore^had ownerfhip icven. prior.^to:this partition : and, that being the cafe, 
hef>gifpof;'fuch;prqpertyMS .valid even without the aflent. of her lord; and • , 

whcn'.fljc'dies, it devolves on her,own fon alone, not on a fon born of ano- 
ther, wife. .^',Under.thc, text,, ‘Which ordains the dependence of women (Book . 
I'V, V. •V),'.and that, which^. declares .-property .common, to, the hufband and 
wife, .is not a wife owner of-fuchj;wcaUlU and, at the fame time, -dependent ^ • 

inrefpedtof it J;andaccordingly/hehasthenno power m^ve^or feJl.hcr' own > 
due Ibare ? It fliould not be affirmed, .that, fince partition' between huf-' 
band arid wife is not admitted, there cannot be any due (hare belonging to 
her. -In-tbe cafe of partition' during the life of the father, this pro- 
pounds the fliares of the huiband and of the wife^;.and the term * partition* 
denotes Icvcral property, predicated of one perfon alone. - If. it be affirmed,'^ 
that, flnee aniallotmcnt,of,wcaIih to the .wife is direfi^ then only, when 
partition Is made,. on account.-.of, the.fons, and fince' partition bettvwn a ' 
childlcfs -hulband and .his. wife has not been, propounded, ^|he have no ^ 
claim-, to partition ; but, a diflributlon among fbns being undertaken, a mamte- ■ 
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nance alone js affigned to a wife, from the apprehenfion, tT'oaW all t^c 
property b“ diflipatcd, where and how could m> wives be fupported And 
the amount of that alimony is fixed At a fum equal to the fha-c of fons at d 
of Other wives tf this be aJpfmcA^ then furclv fhc lies no power to give 
away, or otherw ife aherie, her alimony, her hufband is foie mafl-r of heir 
and of her \/eaIth, whether refidmg at the fame, or at a different, place, 
and, when fhe dies, the wealth, affigned for her fupport, reverts to her huf- 
bandor to his heir ^ her right is noWi after the affgntnent of ahmonyt the fame 
as before, in refpedt of expending wealth with her lord*s confent, or keeping 
It and fo forth When this ^uepon and inference is propofed, /ie anfsi'r ir, 
no , for, the dominion of the wife ov“r the who^s wealth of her hufbind 
being fhown. by the teems of the text (CCCCXV], and her feparate propT- 
..ty, onconticM with her hufband, being fimil rly proved after partition, 
nothing prevents the validity of her gift or ahenution of this wealth, any 
naOrethan Aergi/rof her own feparate property , and there is no argunent to 
prove, that the text of Ya jnyawalcva, which propounds partition, in- 
tends the affignmcDt ofa maintenance Were it fo, whv fhould itnoibeequall/ 
true in refpcift fons? Her dcpehdence ferves toinpcdc the attainment 
of religious merit by the diftnbutionof alms, and by abfimence or the like, 
undertaken without the affent of her lord, and » to prevent her intc’-courfe 
with other men, and rambling abroad at her pleafure -s 

Such being the cafe, would her daughter fuccecd to fuch wealth on her 
death, inhelca\cnomalc iflue, although a fon born of another wife he living ? 
No, for.the text {CCCCLXXVII2) may relate folely to property received 
by the wife in right of her connexion by tnamiget as cafily as it may re- 
late to the property of the hufband, in which the wife has an intercfl, 
fince there is no argument, on which one meaning fhould be feledlcd 
in preference to the other, and the right of the hufband s heirs has been 
alone propounded Again, the equal title of her own fon and of one 
bom of another wife is admitted It fliould "not be objedlcd, tliat, fuch 
being the cafe, the fucccfTion to female property might accrue to them on 
ihc fame grounds In rcfpccft of fnch wcahh as is ufually given to women, 
a property is created, originating in gift alone, and in this cafe, a pro- 
peiiy ori^inatmgin a gift on account of affinitv , and refifiing the paramount 

dominion 

\ 
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dominion of the hufband, is created, not property derived irom ^iSnity alone. 
Nor fhould it be argued, that the text quoted (CCCCLXXVII 2 ) concerns 
only the fucceflion to the eflate of one, svho leaves no ion. There is no 
argument, on svhich fuch an interpretation can be eftabliihed : although it be 
inferted under the title of property left by one, who has no fon, flill that in- 
terpretation is oppofed by proofs drav.n from analog)'. Nor fliould it be 
objeSed, that, fince the {hare of a wife is in a manner gratuitou/.y given, it 
ought to be held fimilar to female property. Being received in right of tbt 
relation of a "iof la b:r bujband, it is juftly confidered as fimilar to connedied 
property, cr •wealib dreohmg on bars in right of afinity. Since a wife has an 
intereil in the whole of her hiilbands eflate, the father’s wife, whether fhe 
have, or have not, male ifliie, is entitled h an alhtmtntt when partition among 
fons is unJertaken after the death of her lord. Accordingly^CHANDE'swAiiA^ 
and the reft hold, that (hares muft be allotted to them: and hence, the text, 
“ after the death of the father and mother 6:c.*’ (IV), fhotving that fons do 
not completely fuccced to the eftate, while the mother lives, declares them 
unentitleJ to nakt a partition rsitbwt btr confsnt. Were it fo, fince the huf- 
band would not be qualified to make a partition without the aflent of his 
wife, would itnot follow, that no partition could be then made by a father? 
Noj for the right of the tvife, originating in the right of the hufband, is fub- 
ordinatc thereto. Accordingly, w'hcn the patrimony left by the paternal 
grandfather IS divided, the allotment ofa lhare to the wives of that an- 
ceftoris ordained. Modem lawyers boid,.^hat lhares muft in that cafe be 
allotted even to thofc wives of the pat^al grandfather, who have no fons. 
When property left by tbc paternal .-'great grandfather, is divided, 
fhould not'd Iharc be' allotted to his wife? That is admiffible from 
parity of reafoningj and the particle in the phrafe, *.‘and wives -of 
the grandfather” (LXXXIV), conncils the terms with what Uundirjlood 
But not expreffed. As for what is deduced from the law, that no fhare 
{hould be allotted to the wife, unlcfs partition be made among fons, it is 
founded on 'the independent authority oi ^cn^Wiicftbat is^ on tbs Istjer f 
the law; dfe, according to your opinion, fince there is no diftin^on_^in their 
want of ownerfhip, the rcafon of the law mullhe (hown forthismaxim, * that 
partition fhall be made on account of the fon, not on account of the w'ife,* 
Let it not be objefted, that the authority of fcripture fhould be acknow- 
Ee Icdged 



as ihi'fciinhtm'bf chit law'vn every cafe.- When the rcafon of the' 
is apparent^ it 'would be wrong to abandon it.' Accjardihgly Yajnva- 
WALCY A. declares,-, V if hvo texts of law differ, reafon, or^that^ 'which reafon 
ieJl'fuppcrU^ muft in pradtice prevail/*' As for'vvhatis argued, that, when 
the'hufband’s property’ is devefted'' thc .property -of.the' wife, ‘originating 
therein,’ is alfo' annulled : there are- 'no- grounds for*'this ;‘indudlion; for 
there . is no-drdinance to'-*that'-cffcdt, like 'the . text‘-(CCCCXV), which 


ferves to prove the 'right of the wife to be.'cce'xiftent. with.thc hufband*S; 
and‘property is not- devcfledi' when' the’, adlj.'which- created it;'is paftj 
elfc, the property of' the 'donee would '.l:fe.,arinulled‘ lo'. fo6ri-as-,tlie a£ls of 
giving-^nd 'accepting .were 'paft., / In'likc''manVer, 'a thing' given, ‘at "the ' 
time 6f--‘partiiion, .to a wife,- ■a'mothcri'':'a'gnihdmothcr, -'ahd a great g^rand- 
mother; cahndt--bffaliened orffold/b^'^lie^hu/bind 'and-th’ef.reff;' but' the - 
gift or other alienation by-tKc'tvifc'bYbwhcrJii’valid.’.. ' 

■; y.'.' 


■ "Suck is 'tlie arifwer given’by.forhc laivyers to the queftion pro'ijofed : and: 
that 'is not'unabithbwledgc'd^by tDiiAv'AqEy’A'.-''.Heffa^,^ ‘-ih.'fadl wives* 

V hav^/ an'inteVeft in-.thcirhuiband*s ettwei-.uhder-the text' whjch'dcclarcs 
‘'•prdpcrty'cofhmbn ltd jiuTband-andj wifei; and by the authority'br'tixls, if 

* rlliere be' a?fo'n;’'a* fony|foni- or 'a-; grcat*‘gran'dibnV-fm'ce,'thcfc offer the' , 

V double •ahd’finglc,fcts;pf.funcral;cak«si‘'a fliafe mull b'ei'allottcd to themV 
*'asfcr>7gcqujJ'yrrfr!^i/rfwith‘t!icmothcr VbVt; on;faiIure of them, wives' 

alone- fucCced to'thcnvholc^crtafc: this’miifl 1^' admitted’ by (be wife.* 
Although the mother fur^dve;^ the'; fin Iras' pWp^y paternal "cfta'te/ 

after - the dtmife of hiS father/' of whom Uic principal right w.rs predicated V 
and the mciher’s nghri which is iiibofdiniteV ncilbef refills nor is/rcfillcd. 


by any other. : Accordingly, though .the’ firfl' wife have property 'nr 
hcrHuJlarJ's ffaU, anpilirr fiiffrgurntfy mtxTrjcti,' h2S^\{o property m 
tiejhmf' ' Tlic author of the like wife -adirifts' the owiicrniip of 

tlicAvifc iii tlic'wholc df her ImibindVcHatc; and IiC therefore admits par- 
tition with thc'vviTe.-fd (hat^it be made by the choice of hcr 'Imlband, not 
by hcr^own; He In^ not Paid, 'that a maintenance only fiiall be affgned 
to her. Ilowcncr, he Iiu dlxcBal, ilwta dedudied allotment niall bc alfo 

pt'rri, as ordaiiKd by the tcxt'yf 'A pastamsa. : 


LXXXVIU. 
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LXXXVIII. 

^Apastamba : — ^The furniture, the houfe, and the^omaments 
fliall be allotted to the v/ife. - ^ - 

Hekcd the gift, f^le, or other alienation of her oa’n fliare, by a wife, 4 s 
\alid. However, fince women are not independent, that gift is immoral. 
This opinion 5s fo proved. But to that, VA'cHE 5 P\TiBHATTACH//RyA 
does not concede j bccaufc the aflertion, that a lharc is given to wives, mo- 
thers and the refl, in right of a property ''defied, is not accurate. For, 

were it fo,a time of property, inherited from remote ar.ceftors,muft be giv- 
en to the grandfather’s grandmother and the refl. Or, even granting, that a 
fhare xnuft be gi\ en to thofe matrons, if they have not already received any al- 
lotment, then, fliould a childlefs Brabmana leave a Va.s)d wife, (he would alfo 
receive a fhare, when partition is made acqong his uterine kindred, ^,•ho are 
alone entitled to the fucceHion : and, were it fo, a ncir praflicc, not ap- 
proved by any auilior, would be introduced. As it is admitted, ^that thena- ^ 
tural mother of an only Ton fhall receive no fliare, Cnee it has not been or-* 
dained by the text of any fagc.fo it isreafonable, thatjio fliare fhould be allot-- 
ted to a great grandmother. ^As for what is afErmed, that a wife has a fe- 
condary claim on the w'holc of^hcr hulband’s eflate, under the text which de- 
clares property common^ to hufbandjind wife; be it as it may according- 
to the opinion of thofe,^ who contcrid for her fcycral property, flill partition 
is not made in right of ^that property, ,but partition betivecn hulband and 
wife mufl^be reconciled like that between father and Jon. When partition 
is made among fons,r.a Chare is^allottedjro the^mother, ’for the fake of.na- 
tural affedion, to eftablilh the validity of the fon's fliare, and for^the fake oT 
independence: if the, fliare, aljottcd to a wife or mother, be r confumed 
in her fupport, flic is enticed to receive alimony from her hufbani or Ton j 
for, at all events, fhemufl be maintained J but if a furplus remain above 
the confumption, and the hufband’s wealth be wholly diflipated, he may, 
by, parity of ,reafoning, refume property from his w'lfe, as ks might refumtic 
from his fon. However, the fhare allotted to a wife and the refl, like that, 
which'is given to a_fon, may be difpofcd of at their pleafure. Hence, 
like female property, the gift, fale, or other alienation of that fhare is va- 
l.d ; for it is equally given her by her hufband and the refl. Such is the 

jufl 



jull rule of deciCon according to both opinions. However, there is no rcafon- 
ing, which can Ihow it incumbent on great grandfons and the reft, to allot a 
lharc to their greatgrandmother. Confe^uently, when partition is made by a 
father, he muft give to fucb ofhis wives as have no male iffue, an equal {hare 
with his fons ; and when partition is made among fons or grandfons, they 
mull allot to their natural mother or grandmother an equal (hare with them- 
felves s but, if female property have been given to any one wife, by a kinf- 
man fprung from the fame race with her huiband, ‘that {hall be included in 
completing her {hare. No allotment (hall be given to a great grandmother. 
Such is the opinion of Ji^mu^tava'iiana and the reil. But Crishna 
Terca'l ANGARA holds, that a {haremuft be alfo given to the father^s {lep- 
mother. Tocftablilh this opinion, the reafonof the law ought to be fhown. 
It cannot be af5*-med, that the argument may be drawn from the word “all" 
(LXXXIV), which would otherwife be nugatory. That the word “"Vather*’ 
would thus become unmeaning cr wuU “jaant pndjiorty cannot well be dif- 
proved. As for what he airerrs, that the wife of the grandfather claims a 
fhare of the grandfather’s eftate only. Bill we perceive no other reafoning, 
by which this maxim can be maintained, except a title founded onherfe- 
condary property in the grandfather’s eBate, That author does not admit 
the validity of gift, fale, or other alienation by a wife and the rcfl. This 
brief expofition may fufHce. 

Chande'swara and the rtfl differ, that fliares mufl be al- 

lotted ro all the wives and the rcfl, whether tl cy have, or have not Tons. 
But Olliers hold, that ihc allotment of fhares to wives, as direfied by 
Ya jiiYAWAi-CVA, is not intended for partition between hulband and wife- 
fince'-ApASTAMBA foiblds fucb a parniion. 

LXXXIX. 

'ArAsrA'.:nA; — P artition does not take place between 
a wife and her lord, a' From the limt of taking her hand 
in ^marriage, lier aid in ail afls is required, as well ns her 
participation in the pure and impure liuit of a6hcn, and 
! sr cj":uria.c; in thereccipiof t.xnlth; fagcstlo not deem 


it a theft, if a gift be made by a wife for a 'juji caufe,* dur- 
ing the ahjcnce of her huiband.* ‘ 


> It relates not to partition between hufband and wife, for it would contra- 
di£l common fenfc, that, living at different places upon feparate property, 
they fhould co-operate m religious rites ; and, again becaufe ''Afastamb a 
Ihows them to be affociated in the acquifition of wealth j and be- 
caufe partition cannot be effedled between them, fince the wife's claim 
on property acquired by her huiband after partition could not be baV-^ 
red. The wife fhall not daily receive a fhare of the daily gain; nor can fbe, 
after feparation, have immediate power over hcrhufbind’s wealth; nor can 
the text, which declares property common to hulhand and wife, be filent 
from the day when partition is made. Therefore, when the paternal eftate 
is equally divided, fhould it be impracticable to fupport his wives out of 
his own hiare alone, the hufband may take a fhare for each of his wives, 
and live in one abode with his wives thus enriched ; their partition only 
takes place with his fons. Accordingly, the exprefllon of Ji'mu tavasa- 
KA, * for the want of partition is incidentally mentioned, like the want of par- 
* tition between hufband and wife,’ is ccnfurablc. On the interpretation 
of Ji'mu'tava'hana and-the reft, is not this inconfiflent with the expref- 
fion, ** when the father makes an equal partition" (LXXXIII) ; fora father 
receives two {hares of the %vcaith inherited from the grandfather? No; for 
equal fhares denotes equality with each other; and the quantity, not the 
^ number, of the fhares has been thereby^ rcftriCled. Confequently the equa- 
lity of each ^ the father’s two (hares with thofe of the brethren is pro- 
pounded. According to the opinion of thofe, who contend for the equal 
dominion of both father and fon over froperly oj every kind, is not the text, 
which will be dted (XCII), nugatory? Noj for that text only intimates 
the ownerfhip of both ; the prefent text (LXXXIII) implies partition. 
Reafoning,yay thefe lawyers, which contradicts numerous authors, and fets 
at variance the texts propounded by fages, is a modem mode of expojftion. 

If a man leave two wives, and by one, two fons; and by the other, 

• Partully dttd la ttii pUcs. I coT?Icte t!w text fiea foWeqniet q-jotatiozi conpired with ctier 
digelli. T. 
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juft rule of decifion according to both opinions. However, there is no rcafon- 
ing, which can fliow'it incumbent on great grandfons and the reft, to allot a 
Ihare to their great grandmother. Confc^uently, when partition is made by a 
father, he muft give to fuch of his wives -as have no male ilTue, an equal ftiare 
with his fons ; and when partition is made among fons or grandfons, they 
muft allot to their natural mother or grandmother an equal fhare with them- 
felves ; but, if female property have been given to any one wife, by a kinf- 
man fprung from the fame race with her hufband, ‘that ftiall be included in 
completing her fhare. No allotment fliall be given to a great grandmother. 
Such is the opinion of JimuVava'iiana and the reft. But Sri' CrTshna 
TePvCa'lancara holds, that a ftiarc muft be alfo given to the father's ftep- 
mother. Tocftablifti this opinion, the reafonof the law ought to be Ihown. 
It cannot be afbrmcd, that the argument may be drawn from the word “al]" 
(LXXXIV), which would otherwifc be nugatory. That the word “Vathcr*’ 
would thus become unmeaning’ cr would want precljtony cannot well be dif- 
proved. As for what he afterts, that the wife of the grandfather claims a 
fhare of the grandfather's eftate only, ftill we perceive no other rcafoning, 
by which this maxim can be maintained, except a title founded onherfe- 
condary property in the grandfather's cftatc. That author does not admit 
the validity of gift, falc, or other alienation by a wife and the reft. This 
brief expofuion may -fuffict. ‘ 

CilANDEsWARA and the reft differ, amending^ that fliarcs muft be al- 
lotted to all the wives and the reft, whether they have, or have not fons. 
But others hold, that the allolratnt of fliares l6 wives, as dircflcd by 
Ya jnvAWALCVA, is not intended for partition between hufband and wife* 
fmcc'^APASTAMUA forbids fuch a panition. 

LXXXIX. 

'Ar.*.srAMi!A; — P artition does not lake place beiu-cen 
a wife and her lord. a'From the time e/ taking her hand 
in filial riage, her aid in all afls is required, as well as her 
participation in ()ie pure and impure liuit ^ af/ioii, and 
I ir ea>::uri<i:c: in the receipt of wealth ; fages do not deem 


it 



it a theftj if a gift be made by a vdfe for a cauf^' dur- 
ing the ahjence of her hufband. * * V . 

It relates not to partition between hufband and ^ife, for it would centra- 
di£l common fenfe, that, living at different places upon feparate property, 
they fhould co-operate in religious rites 5 and, again becaufe ''Apastamba 
fhovrs them to be alTociated in the acquifition of w’calth i and be- 
caufe partition cannot be cffedled between them. Cnee the wife’s claim 
on property acquired by her hufband after partition could not be baV-^ 
red. The wife fhall not daily receive a fhare of the iaxlj gain ; nor can fhe, 
after reparation, have immediate power over herhulbind’s wealth; nor can 
the text, which declares properly common to hufband and wife, be filent 
from the day when partition is made. Therefore, when the paternal eftate 
is equally divided, fhould it be impra^icable to fupporl his wives out of 
his own fhare alone, the hufband may take a fhare for each of his wives, 
and live in one abode with his wivfes thus ennehed : their partition only 
takes place with his Tons. Accordingly, the cxprcfJion of Jx'mu'tava'ha- 
KA, 'for the want of partition is incidentally mentioned, like the w'antof par- 
* tition between hufband and wife,’ Is ccafurable. On the interpretation 
of Ji MU^TAVA^ANA and'thc reft, is not this inconfiftent with the expref* 
Con, when the father makes an equal partition” (LXXXIII) ; fora father 
receives two fhares of the wealth inherited from the grandfather? No ; for 
equal fhares denotes equality with each other: and the quantity, not the 
number, of the fhares has been thereby reflrifted. Confcquently the equa- 
lity of each of the father’s two fhares with thofe of the brethren is pro- 
pounded. According to the opinion of thofe, who contend for the equal 
dominion of both father and fon over property of every kind, is not the text, 
which will be cited (XCII), nugatory? iS/ij for that text only intimates 
the ownerfhip of both; the prefent text (LXXXIII) implies partition. 
Reafoning,y^y tbefe laxo)ers, which contradifis numerous authors, and fets 
at variance the texts propounded by fages, iS a modem mode of expojiuon, 

Ir a man leave two wives, and by one, two fons ; and by the other, 

• PanUll/ citsd ia thi» platt. I e«D?!ft5 tie Kxtfroa foHwpKJt qiotaussj ctier ^ 

digefit. T. 
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four, partition 'fh'all ^}C made, as abovementioncd, among the brothers of 
the whole and half-blood j bat what ftiares fliould be allotted to their 
refpedllve mothers? To this ChandeVwara and the reft would re- 
ply, thc'eftatei niuft be 'divided into eight ‘ ftiarcs, » and two muft be 
given to the mothers, for they ar<r' equally wives of the father; (but if 
any widow belong to .a different clafs^^o/// her late bujhand^ ihe fliall receive 
her portion, aqpording to the fhafe which is allotted to her own fon, or which 
would Have been allotted to him, had fhe had one ;) the fix brothers take fix 
fliares. But the'author of the Dtpacalkb fte'ms tp think, that no ftiareihall 
be allotted to the', mother, who has"; fons living ; for he cites the. text of 
Vya'sa, premifing thefe words, -.‘j! the fage propounds a fpecial rule.' Hov/- 
cver SrV Crishna TERCATANCA'RA-oblervcs in his commentary on the 
work ofJiMt/TAyA'HA'NA, -* both are not entitled to lharcs, fince both are 
not natural mothers of all the, fons;; and the natural mother, according to 
Ji'mutava'hana and (he reft,- is alone.entitlcd to a ftiare.* On this it 
■Jh'ould be remarked,' that a'.quf^idn ^mains,. whether pne wife of the late 
proprietor ftiall receive _a fliarc'-becaufe flie is natural mother of him, who 
makes the diftnbution, or whether Ihc fhall receive no fliare bccaufa fiie is 
not the natural mother of a certain. o/^rr fon, ''According to jAtuVAVA- 
iiANA and the 'refti ** fon,’* in. thc text which*will be cited,* fignifying ■ 
born of her womb, it is a fettled rule, that awi Jow fliail receive from fons, 
•who were born of her, an.cqual Iharc with them, and file cannot receive a fharc 
from the children of another wife; therefore, fiie can only receive her fiiarc 
from her own fons,. Lct'it not be objefteti, that; were it fo, tlic fiiare of the 
one might be Icfs than that of another brother. When partition is made, the 
fliarc allotted to the' rnothcr may be formed by. two operations: one fiiarc 
may be afiigncd to the fon, and again a part of that fliarc to the mother j for 
. equal partition can be efieifted by this method; For example, in the cafe pro- 
pofed, if the efiate amount to twenty feven thoufand f:^z'crt:ast a fliarc amount- 
ing to four thoufand five hundred fuvernas being allotted to tlic fon of her, 
who has borne two fons, three thoufand Juviri.as arc fet apart on one fide, 
and one theufirnd five hundred fuverKct on the other fide. In that cafe the 
two pans of fijarrs arc equd ts the allotment due to one Jlti ; tlic fame is alfo 

» I'dcrtin tu tfii Li* r..iie 


trucoF the other: anti the two parts become the (hare of Lhe irolher. 
The difficult/ may be thus reconciled.^ ^ 

•- » . 

Ir the fon Tefufe,to delr.'cr the finre of bis natural mother, Ihe ma/ exa6l 
it even fa/ forcible means ; for the ordinance would be otherwife nugatory ; 
the term equal (hare," would *bc unmeaning j and the v.'ord “equal,” 
Ufed in a pofitive fenfe, would be futile. * This inference ftands uncon- 
tradi(2cd by any author. But, at prefent, folely through the tendemefs 
of the mother, fuch a practice docs not occur. 

Some lawyers hold, that, when partition is made daring the life of the 
father, he fliall give an equal fliare to his wives, whether they have, or have 
not, fens: and that /hare is merely allotted for their maintenance; fince 
partition bstweenhufband and wife is forbidden, and thetext, which de- 
clares property common to the married pair, renders vain a partition, which 
has even actually taken place. Again ; when partition is made among grand- 
fons, an equal fhare \\ith themfelw mufi be allotted by them to their father's 
w ife, \\ ho has no male ifTue, and to the wife of their grandfather; not to her, 
who has male iffiie, for the text of Vva'sA exprefles, “ but the wives of the 
father, who have no Tons” &c. -(LXXXIV). Their natural mother, mofl 
venerable, havlngbome them from her own body, muft be honoured with 
all their wealth and with every exertion of labour.. And this is reafonabJe: 
lince wives muft'hav'e property w’hilc their hufband lives, becaofe the}- are 
afibclaled with him, {hares muft: be allotted by an aged father for the fupport 
of his wives: but, if he refeive for himfclf^as much wealth as he picafes, 
there is no occaGon for fuch an allotment of fhares. When partition is made 
after the father’s demife, fince a mother has a claim on the whole of her 
fon ’s property, {he may be fupported outof his ov/n{hare: but, unlefs the 
llepmother, w ho has no fon, receive a fhare; fhc might have no fubfifience 
but what file obtained in alms. However, the duty of reverence towards 
mothers is ill fulfilled by the perveife people of the prefent day; for this 
caufc, they arc fomstimes compelled by virtuous men to allot fome wealth 
as a fixed Ihare. In that cate, a gift made on temporal confiderations, for a 

* The aathor wos’j hsTc fsard th-exacjpI-ernneoM, hal hz purfa*3 fcls fez fcs caacot fo 

diinbutr ihe reoaiad't aaonj ths fwsr foss asd ttisr sstbsr. T. 
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worldl)r purpofc, by a wife or widoyv, and a falc or other alienation for her 
own plcafiirc, are not v^Iid; but it ilie^fljould have power to give, fell, 
or otherwife aliene, her allotment for her^wn fupport, or for religious*, ufes; 
Tince it was delivered to her for tljofc very purpofes. 

But when the father of an only fon leaves one wife, then food and vefture 
only diall of courfc be allotted to.hcri fitice no text propounds the immediate 
.appropriation ofa fliarej and the kwhasonlyordainedthe allotment of a fhare to 
the mother or flepmother, when partition is made among fons. Again ; when a 
dillribution is made by a father, if his own mother be living, no fliare c *«lain- 
cd for her j fincethelaw has only ordained the allotment of a thare to the mo- 
ther, when partition is made by fons with each other. It ihould not be ar- 
gued, that her fartkipation may be deduced from the law, which ordains the 
allotment of a fhare to a grandmother, in the cafe of partition among grand- 
fons,’ This is not partition made by her grandfons, but by her fonj it is, 
therefore, a diftributlon made by her own fon. According to the opinion of thofe, 
who contend for the equal dominion of father and fon over property inherited 
from the grandfather, there is this difference'^ that a lhare muft be allotted to 
the grandmother; fince partition by the choice of the fon is admitted. When 
partition of property, which he himfclf acquired, ismade by a father, the lhare 
of his wife and the reft feems to be incidentally difculTcd, A father may 
divide, at his pleafurc, property which he himfelf more to fame 

and lefs to others ; or he may give the firft born the portion of an cldeft fon • or 
make all the ftiarcs equal: thefc three cafes are confidercd in the Reindcara as 
folely relating to partition during the life of the father. The text, wliich con- 
cerns property inherited from the grandfather, fliall be fubftqucntly cited. 
This appears to be implied. 

But fome confidcr the firft cafe only as relating to property acquired by the 
fatberi forail the cafes cannot be regulated by his foie plcafure. Under tliis 
cafe IS propounded the refcrvilion of the grcitefl part of his fortune, and the 
unequal liiltcibulioii among fons in confidcralion of duty or piety, and tile like. 
Under tiic fecond cafe is prcf-,mjti the allotment of an additional portion to 
t ic cldeft fon. The third cafe relates to fons equally dutiful and the like, and 

propeiiy inlicriicj from the grandfather. 


WirAT 



.In?) 

, WiuT is.'racanl by “ property, which the father himfelf acquired f” ■ 
That, which .the father has -acquired by' the acceptance' of prefents, fay 
the^ufe.,ofar'msi by agriculture or.'commerce, by fervicc or gaming, with-- 
out employing property left; by his own father :- this is .fignified by the. 
term. VKTiiASPATi'.propounds'anotherkindof'-property 'acquired by a 
man himfelf. , . - ' f 

; ' . 

VRniASPATi ; — OvER.property^ . defccnding'from the grand-' 

, father but feized hyjlmngers, 'which the father recovers By 
his b'.vn power, b arid over- what he Has gained by. fei- 
. ence, -valour or. the like,- the father.has fulhdoininioh;' 

-2, He may give' it away, at'-his pleafu’re,. -or withhold -it -. 
from partitiori,:' but/after his-death; his fobs. are pronounc-. 
edrchtitled. to equal lharcs. ■ 

. *1 By Grangers,; muft be. 'fuppHed;-' •..Through inabilitj', it was'not re- 
covered by tHc graridfathcr^ ' 

,-Misra and CsaniSeWra. 


, And, it has been gained or recover^' by th^ father,, through. his o\vn 
ability; • The,, father^ has „fuIl.,'domimon over . fuch>. property and ,over 
that,, which he has .gained '.by fcichccj-valouror .^c‘ like; - According ’ to . 
the interpretation of- CHANDESWAjt^-;'and^hj^irft;;,the,expreffion, f_if' 

* it were gained on -the -.ad venture- of proye'rfy'lcft '.by' hisy.father/vit • i3 ' 

* treated as property defeended from. the grandfatHcr,^.is. truly ^pertinentj 
and, according to this interpretation, the term;*iby''hrs own power” muft 
be’confidcred as certain and pofitive,- Mis RA'^accojdingly adds, ‘ provid- ' 

* ed it .were .acquired without. adventuring wealth,; vvhichvhad defeended 

‘ from thc'-grandfather.* •' . 

It is faid, **.the father has full.dominion has he'^no dominion oyer pro-- 
perty, which had defeended from.the grand^ther.and'has'not been felas’d fay , .. 
Grangers: or has he dominion, but inconjundlion with Ibme .other perfen.?,' 

. - - ■ ' Gg'; ■ ' ^ " -r 
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To folvc this qucftion, the Icgiflator fubjoins (XC 2). Con- 

fequently, nt hjs Ible pleifure, he may c^clnde from participation one, who be- 
haves difobediently or the like, and give a greater fliare in confidcration of filial 
piety or the like, partition is made at a time regulated by his pleafure j and he 
may referve the greatefi part for himfelf, when property, defeending from the 
grandfather but feized by a ftrangcr, is recovered by him. But, in the 
cafe of property left by the grandfather and not feized by a ftrangcr, the father 
is governed by rules of law. Such is the opinion of Ji^Mu'tav N a and the 
reft. But according to Vijnya'ke^swAra and others, the father and fon 
have equal dominion over property inherited from the grandfather, and which 
has not been feized by a ftrangcr j but the father alone has’ dominion over 
that, which had been feized by a ftrangcr and is recovered by him. ** After 
** his death &c.'* (XC2); this concerns partition among brothers after the 
death of their father, the portion of an cldeft fon not being deduSfed as above- 
mentioned. • ^ 


, XCI. - 

Menu and Vishnu And if a father, hy his own efforts, re- 
covers debt or propel ty unjttjily detained^ which could not be 
recovered before by hts father, he fhalj not, unlefs by his 
free will, put it into parcenary with his fons, fincc in fa6l 
it was acquired by himfelfA 

Fpom the phrafe, ** which could not be rccm’cred before,*’ it follows, that 
it had been feized, or -xas unjujlly dstained, by ftrangers. Property of his fa- 
ther, focircumftanccd, which the father recovers, is m fadt acquired by him- 
ftlf j he fliall not, unlefs by his own free will, dhidc it w’ith his fons. If his 
ov.n pleafurebe confultcd in rcfpcdl of property acquired byhimfclf, is not 
the rule different in refpedt of properly inherited from anceftors ? Ya'jny- 
/WALCVA declares thatrulc, 

• 

. xcu. 

Ya'jvyawai-cya: — Over land acquired by tbc grandfather, 

ih- i rtf at rtfCcsi 

i* ttin J ' * 


over 
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over a conoAvrOUt-pf mines or ihej’.ke, -fettled, on himand.hh 
■ heirsbythe and- over -{laves employed in his.-hufbandt 
ly- (oroyer.-gold.. and.the-like;: J6r, the-.word ATd.vynids.er:-: 
pounded.-odrioiijlyj, -the father, and. the- {on, ' zvjten- the grdrid-; 
/flt&r diVjjdiave'equal, dominion'.* - . - 


A cpRRODY-5|*ya fixcd;penfion,,receh'able out of mines or' the Jike, 
and fettled o.e ^OT^i-A/>i'?/rjb)'_thekingor pther.bsncfafldr.^ '‘/.Wealth*’, 
(drtwya)’, gold prjthc;likc., :.-,Over;thcfc;.namelj^, over Und'and^ the reft, the 
father and fon,ha\^ equal . dominions .^Partition -is made. evWhyv th- choice 
of,the fori5nand''the glares are equal/ ai’dcclafed by Vr ihasp^ati."-"^ - 
■ '■ *'*-^*'* - -^ •^’Thc'DiyacalJcd, 


Vr'ihaspati_:c— p5; prop.erty'acquired‘bj^^ the ^aridfather,; 
.whether;inoyeat)Ie' or^inuhbyeable/equal ihafes are'qrdain- ' 

. ed for^tHe.father/anid fhe fon/ -.-i ,''7'' . 

-v: 

. [The commentatorrconGdcrs^‘‘^oye^lc?V.as;here ■ Cgnifyib'g 'any '-things 
not iniraoyeahle,.as gold\ot th^'like/- IiTj^poundingthe text of .Ya^jny- . 
AtvA^LCVA.(XCIiyjthe^:.^//MW>vi,Ka5^tbis».glofs ;'‘Uhat,^which is fixed or • 
made faft -(nibddbyaie ), is^a cottd<iy,'(nibandna );■ or, fixed .pmCon.reaivable 
out of mines orTthc like.-/ ‘fl^Equal dominion^V,. in- this, cafe , ho 'greater 
{hare js afiotted to onj*;^rhan.to-anothcr'i ;jior,can.the father'give aw^Tuch 

propcrty’at hh pI'rafurcA >'■- 


:V,YAi;A:— A; FATHER and his fons fliall hav'e equahlhares of 
•,;a houfe or.oLland, .whichrhad defcendcd.froih anceftors.; 
' but, again{l their father’s xvill, fons .’.cannot claim .a .parti-, 
tion of ’.wealth acquired by.their father. ' . . 

. . , ^ • f - ‘ ‘ ’ 

/‘•A HOUSE. or, land’/ 'is a'merc inftance;-. as appeare from' the term I* pa- 
'tcrnal” which denotes wealth aeqaired by the father himfelf."' It]is intima- 

■ . • Ek 1;I}, Ck*p:crlV,^i3bcXI, ' ' ' " ’ 
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tsd, that, even againfi: the father’s will, partition of property inherited from 
the grandfather may be claimed. What will or choice is meant, fhall be 
ex'plained, in difculTing the opinion of Jimu'tava'iiana and the reil. 
Confequently, the' opinion, delivered by the author of the Dipa^ahca, is cor- 
real, that ‘ partition of land, 'and gold or the. like, inherited from ancef- 

* tors, may tak'e place by the choice of the fon ; and the father and Ton have an 

* equal right to one" fliare each.* In the te^t cited by Ji^MU^TAVA'n ana 

(Book II, Chap. IV, v. XIII), the words ** neither the father,” which oc- 
cur in the laft part of the text, bearallufion to property acquired by the fa- 
ther himfclf ; ** nor the grandfather” is a mere inftancc of any ancellor, the 
great grandfather and the reft. It.{hould not bealleged, that the words *‘nor 
the grandfather,” are nugatory i' lincc he or any remoter anccflor Is father of 
his own fon. Should a difpute arife between grandfons and one who af- 
firm«, “ this landed property \vas given tome by their grandfather,” the text 
is intended Vo flioVv the invalidity of fiich gift. > Tims fomc expound the 
law. '■ Others argue, fince^ the donation will be ■fubfcquently declared valid 
though immoral} phrafe muftbcothen^ife^expoimdcdl in this mode; fince 

the grandfather has an intefeft in that which is acquired during his life by 
his fon (Book II,, Chap. IV, v. LVI), -and his power of aliening it might 
bcfappolcditlicrcforc is tins text propounded concerning property acquired 
by the father. Others again argue, tint, as a rmn is controlcd by his fon in 
Tc'rpeiil of immoveable property; fb Is he alfo controled by his grandfon and 
the reft : to intimate this, it is fai'd, ** noi the grandfather.” Confequently, 
according to this opinion, a father is net independent in afpcdl of precious 
Bones, pearls or tlit like inherited from the grandfather, nor m rcfpcdl of 
immoveable property acquired by himfclf. Accordingly, the text quoted in 

a former bool: (Book II, Ch. IV, V. XIV) is indy appofitc ; apd the text 
died by Raciiunaxoana (XCV). is alfo pertinent. 

xcv. 

Unartam: — By (licit father’s; indulgence foils confunic vef- 
turc. and ornaments, but let not immoveable wealth be 
tonfumed even tbougb the father be indulgent. 

AtcoiDiKB 10 ilni opiricn, docs the tc*( slow i,tcj rcinc to rropeny 

belonging 



{ ) 

belonging to tbc grandfather, or to that, which belongs to the father ?. The 
firft fupfcf.thn \% net rigbt\‘Kzx the father is nor independent in rcfpefl of 
vcfiurc and ornaments appertaining to the grandfather; - The fccond Jappzji- 
ihn is not right y for the pnidicc of .good men alfo fiiows'vah'diiy in the 
alienation of properly belonging to, the grandfather, through hU indulgence. 
To this it is anftvercJ, dominion, over the father's cflate during his life is 
not propounded by. declaring thc.cqual doxninidn of fatherland Ton over pro- 
perty inherited from the grandfiiher,; for that inference has been clieady 
difproved. But tlie father nlonc has aofoIurepV.'perty; anJegual dominion 
is affirmed to 'ffioV, that no'unecjtul pirtition .can be made in this cafe. 
Confcquently,' a gift mad-; by thc^owncr’ is valid;'fdf he is not iniane 
nor othcr^i-ifc incapacitated; In like manner, by dsclarlngi tliat “ the father 
has no pcV.*cr’‘”&Cv (XXyill), he is prevented from nuking an unequal 
divifion v/ithour'a fufficient'caafe. Again; donation and fa'carc forbidden 
to fhow ihr’immorality'Vjfthe a£IjJ not to, annul, the^glft or allenitipn : and 
that is evident oh'the cipoGridn of Ji'Mo/T^VvA'nA.s'A and the irefi# The 
gift of verturs an-d ornaments, through'indulgence, fs not forbidden. 

On vcfturc worn -ot the' Goirtnaylie compared to ornaments worn by 
a wife during her huibenu’s lifl (tCCCLX^III) fuch vcflure and orna- 
ments', Vfed though nor Vr/r^y given; bdcng'to iKc, wearer. The father in- 
fringes no prohibition ;'.ro^he has not'-alicncd fhero. Bu^thc diffipation of. 
irmhoveablc propertyis ho: fc5al.'’T)i3ty5;dcd3rcd by the text (XCV).. Con- 
fcquendy text icUtes botiv to the property of the father and to that of. 
the grandfatli'cr. • . / = I ' . 

"Sisc!: 'a liGufehbidcr *is no! his o'vri mhficr ia rcTpeQ^or .w^t has dey 
fcchded from an ancefloV, as dtcLired in the icxyciled by RACnuif a^da-’ 
iiA end othen’(Bodk:irVch. IV, vi XV 3 )';.and fines KA'c-tDA pronoun- 
ces void 2 gif: made bygone, who is net his own mafier ^Book n,'Cfj,TV, 
v.'LlUu); die' gift .of'prbpvtyi’which had d:r(^d^ from an anceiicr/ 
bring rrlidcby the father even ilixoo^i hidalgeace. ffiovjIJ no* be valid. . .As 
fer v.hat is fail, that gif: and Gfe are forbidden. To Ciow ih’c irtmoraliiy cftlic 
net to annul >htalirnaticn, that U iitccrrcai for ihcinvalidirr of the gift 
iri intimated even by t^ phi^e “Jet not imiiiovcablc wealth be confamed. 

“ H h 



Ifcannot be a'praiflical trutb’, that a man'may'not'colifumc lbat; of which 
his' gift would be valid and there is ho’ argument, by ’which it can be ella- 
btoed to lie a moral truth': nciiIicr,‘c«’//5^ W^rr^W.'is it inconfident with 


common fenfe.' ’The fccming'difnculty is'th’us removedt -'As for the fccond 
cafe, the text cited’(Book’IIi Ch. lV/v;*XV‘ 3 )*lias beeh'otberwife expound- 


ed in the 'cJiapter'oh'Yub'traition of gift : and,* if'any fathcfj’infringing the 
iaw,' alifolutely give away ’tlic 'wholc.-’ df part, of the immoveable property 
acquired by himfelf, 'or inhented from h'is '’■6wVfaihcr,v,ihat''gift is valid, 
'provided' He 'be' not' impelled by iuft,’'^i!r'’\vrfliK/'-w^/'j^.W/i;guilc, or the 
likc.^ 'However, he commits •thc'mbral'ofichcc'’ of viblating* the law. * More 
oh'this fubje(5t Thall' be fubfequcntly delivered with-’thc . bpinion'rof Ji'mu- 
tavVhana ■and.'thc'rcft^/ - Accordingly it Is fccbrded.in t\<c‘Purdn:is and 
other works (and ihftariccs of tire praflice fomctlnics 'bccurdn ccrtain coun- 
trrcs)i’!tHat: a king has' bcftdwcd hTsJcri&p^<?/hinS^om‘On a'fbn-prebminent in 


■virtue;' or fehioi' by'btrth. 


' ‘'The 'father^‘bFan\oriIy foh’''fliair'rcrcrve ; two'fiiares -ubdcT the rule of 
'SaVc'ha and 'Lic'hita -'(XL lvi^-.Thc/ texf'.of and 

Ifiat of;VR'uiA'sPATa (XCyn)':cbriccrn tKisK^ry'care.'t .Thus far has been 
•detailed theekpofido’n’'<ielivercd ih!the jb^^^//rfl'and!othcr w'orks, /fVnfext 
bpiiiion{onjrMdTAVAJ^ 2 /■ 

'* -'BV'dcclaring the •cqualfdomihioM^bffath'cr'-ahdTon'OVcr-pfopErty inherit- 
Vd\frbm'a 'gtahdfatbei’/'it is'dritirnaVcd;*thatV'when one Ton,' deccafed' iii - 
the' lifetime-, of His ■'fa‘thefi'''vvh6 'is ;fin'c'e-‘dcadrihe’‘*grandfciits - {Kali take ' 
their 'owri ‘father’s’ cquar iKarc- wh&'h.-partitian'*'is‘rhade'j 'the' whole flrali 


hot/ bej:taken'by --fons 'alone, 'ih'nghVof'proxifnityV/nor bccaufe they 


.-two/ fiVncrar cakes/ .whic*K . thc 'Iaft i>oneflbr Svas -^fo bound' to offer,- namely ■ 
tobisfalber ani^grandfdthy\\^^hereB*'bis:^rai{^i)nTkAly'i}ffsr a funeral’.cahto: 

'AiVy^ri’fr/'A.‘*‘GrandfatHcr \/is'Bh^his/place aninflance^ merely; which: 
'cbm'pfehch'ds'tlie great grahilfather j^ahd"** filhcr^’ cdmprehchds the grand- , 

' 'fatber.' 'The icxt!is intcrprcVed^Tl-bally'accbVdihg'to thcditcral fenfe,. and ' 
ligurativcly'according to' thr’fecbndafy'lenfcy and •tliisiVfuggcftcd by.the 
coiricit^cricc’df the tcxt'bf CA'TVA''y*ANV(LXXIX)/.Or-tlic'inicrpfc'tation, 
propofed b'y‘D‘nA*iiE'sw'ARA;'ihay'bc’admitted;bs follows] in'-thcocafe o'fA 


property 





( *23 ) 


property acquired by the faiJier hin>fclf, unequal diftribufion in confideratio-i 
oF filial piet) or the like is not irqmpral, but, iqlhe cafe of property inherit- 
ed from the grandfather, itispmmpral ^firpjld an Unequal diftnbution of 
property inherited f/omthe grandfathcqbc ne\erthelefs made, a fecond par- 
tition cannot be but the father^ IS gudty of a^moral offence, as 13 

intimated by Ji MU TAVAHANA in {hefe^svQiJsy * unequal difiribution made 
by a father is only lawful, morally^conjidere^ ^n^refpeifLpf property acquired by 
himfelfi* Confcqucntlyi fince^thc fatherhas fuUpotvcrover wealth, which 
he himfelf acquired, his unequal diftnbulion^^ofiMs lawful, but, mrelpedtof 
property inherited from the'^nndfather, \\\zi unequal dt/lrthtm^jiiorally con/i’^ 
deredt ic unlawfuli Thtsappears to bebis meaning Since texts, which pro- 
pound a control in regard tOiproperty inherited from the grandfather, feem to 
intend generally moveable as well as immoveable ^property, Ya jnyawal- 
CYA (XCU) vdclive^safpccml rule to obviate ih;itconclufion ^ Confequcntly, 
fince the fatherhas full power over precious ftones, pearls and the like, even 
though inherited from the g?andfather,^tliefe is no objeflion to his unequal 
diftribution offuch property iqis only forbidden m the cafe of land andiths 
like and the teord ** ucalth (drav^a) herefignifies bipeds, as Haves and 
the reft, for ti cyjarc attached to the glebe, hmg ^itnployed m tbe hujhandryi 
andflaves, as well as immoveable property i(ruch as land and the like), are 
mentioned m a text above cited (BooJrJb^ChapterdV, v, XIV) Such is 
thcexpofitionofRAGHUNANDANA -fn the textofVYASAlikcwifc (XCIV), 
the terms ** a houfe or land^compfehcnd^a corrody ^nd, Haves as well as 
immoseable property j and the term^* moveable * m,the text .of Vr 
PATI (XCIII) intends flaVes only,! this 1$ made evident by another text 
(Book II, Chapter IVj v XIII) Since the word/ ^grandfather* pccurs m 

the text, this, 7^/ JiMOTAVAirANA.^relatcs to jus property and asap- 
pcars from the word ^ { wholc^ rcp''atcd in^hatjtcxt^thc gift ofall the pre- 
cious ftones, pearls, and the like, inbcnicd from thegrandfath^, is not unmor- 
al, but a gift of the whole immpvjable properly isjin offence Even tfiough 
the immoveable property ^be acquir^ by the man himfejf,^t is^propcr to af- 
firm, that the gift or other alicnatton^pf it as iiqmowl jBook If, 
Chapter iV, \ X/V) j Then what dtlfcrcnce 2s there between im- 
mo> cable properly acquired by the, ftther, and (hac^which /s loheritcd^from 
the grandfather? The difference coQ^s an the legality or illegality of un- 
equal 



u ’•4') ^ 

eqiisl ’(iinHljution 'in ’confiilifaiion of 'filial piety 'and'tlic jikci liut if the 
■\vhoIc ijnn‘jov<ablc property be gix’cn away, the cbnfcq'ucntdiftrcfs of the fa- 
mily; through want'of.fubfidcnce. is tlicfolc cahfe'of inoral guilt; the gift 
Vr'alicnation is not annulled i for U ismadc by anbivi 3 cr,,\Wio is neither in- 
fehc’nof otherwife incapacitated. -’MuKo'incukutes thencccfliiy offupport- 
ing the family {Book* 11, Ch.^lV, v. XI). 

■ SoMit incidental obfemliona may be added. Two texts cited by JfMuk 
'TAv/liANA iBook li.'Cii. n,,v. VI, and Ch'. IV, y. XVIli 5 ) arc alfo in- 
tended to rtiow the immorality of 'thc ail, nor to annul the file or other ali- 



"joined^ form does not de've’ft ^ property ;.'_*Mer^thiSji^. whethcr,’i: belong ,to ano- 

*«*' the?^- totrnck become. £hc^ property^'of. Dr V ad A‘T,TA.”.-;B ut 'that lias 

‘bei’-aflerte'd;' hecaufe '^^aVedW',' un^“the^,'tit]c of VubWatiion of gift, not 

'’noticing ■joint-property, among ^tfiings^;deeraeB'ungiWV,/enumc'rat^^^^^ among 

'tiiole, which may,not bc'giyenr^/ Hcncc^SvhetHcrdt be comnibn to'tlie oar-" 
hi '." '' ' ■ ** .•■'v. ‘'t ■‘f'.’*'* 

^:ccners-(the fcveral property being‘yet;Unafcertained .,1^, partition);’ or.be the • 

Tfeyeral property of one,' the gift or other aiien^ionpfcfFecas, made bv' onc heir 

^vithout^jie\ afient! of •' tbcyfeflo does ‘annul his right i\ but.witla'tlicir alTent, 

irtransfers the'prpperty of all the coheirs/ '’in this eVre,'- all p’artakc of the merit 

■ ojiih gift.’ar &ire thc pricc ^ anaro:fort^i'buV,,wi/n'iien:d 

■■ 'A-.*''' .'‘.'V-/.?;', { V .‘.-vV-v A.. . 
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. kAGHnuAKDANA obfcnres, .J *e .text ,city(XCV) 'relates to-propjrlyj- 

* which had dcfccndcd from the grandfaihep, _ that only, which has been ac-' 

* quired by the father himfcif and.'is given by. him, may be confdmed elfe 

* another foundation of law, befides.fcripturc,'rauil be ibught r* What^text 
of feripture can be now pr(^uced,as,thc^foun'dation of thefe laws ? It Ihould 
cot be a£5rmed,, that the feripture,, on which the text (Boole. II, Chapter IV,- 
V. XIII lafthcmiftich) is founded, may run thus;'. alicne hot' the.immove- . 
able property of a grandfather// ,A text, of feripture, which prohibits the a-' 
lienation of immoveable ' property acquired by a, man himfcif,.inaftalfo be.- 
fought, for the' ground .of another 'lext.'fBobk^ il,'..Chapter IV/ .v. XIV) ; 
and it cannot have the fame import with that, which • forbids t^ alicnatlon 
of the irrimoveahle jiitrimohy, by fliowing the gift ;to'bcjravaIid* through 
the medium'- of forbidding., the . 'confumpubn 'of, the immoveable wealth* 
(XCV)., To this _it is anfwercd, Rachukakdan/v confiders. this' 
text as relating. 'partltron.. of heritage,*" fipffe that'vfubj^/is’^'dif- 
cufled in his>,work.both .fatfore, and.after/tbe^^btatbn.of-'the text/ .pona* 
feqiicntly -immoveable wealth,' in^berited from the grandfather, .and ^pven or • 

divided^ through the 'iiidulgence of-'theTather, or through His.Vaw 
vour, in confideration of filUt’ piety, of a •Urge. famUy .to rnaiotain, .dr pf- 
Inability to earn a livelihood/ fliall not be. confunied or .ehjoyed -af fa iif, 
iributed’t for this coincides with the text, /which , deblarcshhe equal .’ddmini*, 
on of father and Ibn. • But prccipui'ftones*.dr..the' Bke, inherited, ffph)^ the 
grandfather and fo diftributed, may be^ enjoyed; for .that pbinades tvith an- 
other text (Book’ II/ Chap.^IV/ v,.'-XilI). .v'jBut. fome think it r^onable to 
infer from the text (XCV), .that dv^id gift, laic; :'or .other alienation .at the 
pleafurc of the father ,'is only unobflruae-dm the cafe' of property, differen t froih' 
the- immoveables inherited from/tbe grandfather, not 'in the cafc- of land 
which appertained lo’thatancdrtor." That is'yyrcng; for .the^.terni “ at Ws 
.pleafurc," 'Jn".the*^;text of V'isHN.pl(XXV);v'dcnoting>arbitrai 7 jchoi«, 
cannot relate to‘ the. <loubIe_fliarci - But, after premifipg the tcxt-ofCNA- 
REPA as /relating to the. patrimony inherit^ /from anccflors, Jlhc obferra- 
-tion, that/- this Vtext 1(XCV,*) concerns'. the patrimony, fo/5nhcri;cd,^r^ers 
.it to fubtraflion-of '.gifts,, which. would/he inelegant:.;.and it wouldjCon- 
tradift a fubfequent remark^ tbecaufc property/ confiding in the 
■_ licniDg at plrafure, 'CsH^cqaally in this/ and in other wcalth.V/^For.the fifth 


■ , ■ {. ■)'; ; 

or.abhtii'e the, reafom- is only pertinent under the rule, that what- - 

cver.be hcld-as ^property by any. pfirfon,' his gift of it is valid.- But that rule’ 
is in this^inftance infringed,}: for, wealth left by the grandfather being held as 
property, the gift of it is, invalid. Let it not be argued, that,fiucc 

if iSjUscefTary to_ fuppofe in that rjile^ cafes different from -.the fixtecn'void do-” 
iiations,;\yhich hay.e been propounded. by Na'reda for the.purpofc of, annul-" 
ling a.gift made ,by an infanc perfon,,and fo forth, ’.there 'is no breach of thaf 
fule^iii this'inftance, becaufe it falls within- the lixfccn,- void gifts,- fincc the • 
houfeholder,is ^ declared not to be independent in. refped of wealth inherited- • 
fromj anceflorS.^'Bobk; Il.i.Chap. -IV, -v.’- XV. 3 ).^v .Were it fo,'he ‘would have • 
jio;indtjpeiidcntjpower.iOver,. precious ftoncs.aiid the like inherited from'his'^ 
forefathers. <- Nor;fhould it be argued, -^that- the. text '(Book- II, .Chap./IV,' • 
V. Xy,* 3 ) , relates ;to' other wealthlbcfides'precious flones-and the like, fince' 

‘ if coincides wltlv-that ’of-'>YAjNXAWALCY-A\ .11, Chap.’^IV, v.-JK!!!).' 
There js 'no: authority 'for '/eflriSing thc.feafe/ and thei text (Book II,' 
Chap; ivjj.y. XV;. 3 ) ;bears*,j;differcnt import, being .delivered under the 
title-.of. fubtra£Uon1of gift/; /Accordingly) the -author of the Mithcjl:arht , 
otherwife . expounding, the. equal 'dominion of .father and fon oyer property 
inherited; from'^the grandfithcr,.faysi '-Mhe gift is not void in this cafe,’ He 
' ad(ls,^.tevei^i.what the •grandfather himfelf acquired,- : ought not - to be given . 
‘avyay.by him,.' ’irhis; fon or graiidfon bc'livingrVand in the title of.fublrac-- • 

- •ti6n;.of,)j;gift,he.expreflly .fays, that / gifts are^bnly ^invalid in. the fixteen.' 
cafes ;of, -void donations.;- ..So, m-cxpounding tlie text, relative to land ac* , 
quircd.by/tbc grandfather (XCIl), he notices this difemdlion-, * but, over pro- 
‘ F^fty^inherited- from thc'grandfathcr, both have indiferiminate dominion jV. 

' ■*'the?fons have thcrcfore'pbvVcr, to forbid aUenaiion'- -Neither Chande'swa- . 

^ RA, nor any, one of his foUo\y'crs; his affirmed in'cxprcfsitcrms, that the gift 
' ofeproperty, which had defeended from anceftors, is invalid. But J^'^Ju'TA- 
va/ha/s^,^ who is.followcd, by.R‘AOiiUNANDAiiA,.confiders the.text (Book 
. n, Chap; ly, V. XIIl) as forbidding gift ffr a/rfra.'m.*. ; .V 

In partition of property inherited from the grandfather, whofe will is con-: 
fultcdf, Thc-anfwcr is, .partition is granted by the -folb will of the fathcri- for 
he is owner of that wealth.^ .CoDfeqacntly, the term at his^plkfeirci'!' in ' 
the text of ytsurju (XXV), fignifict hit plcafure rclativc^tonncgua/parti- 
^ • . * . tio.n, : 


(r izy/ )5' _ - . ■ . 

(ion, not-his .will cxprelTed in'thcfc^pr^^-'Mef therc/bVpaftitionr?* ^'Tri-ii'ke'^ 

manner, by declaring cqualMornimon,%at option 

cd, not the.clioice of partition in general, >Again 5 * the text'orME'rJ'u- (XCI)'' ' 
fuppofes nq-defire to' make .an' uneqa'aT.divifi'on. '-Jn the.texfof'VVx^SA"'-''* 
(XCIV-)'.thef 3 nie'l 3 ’airo’fu]jpofedJn'tho‘term sgamft-hisTwili.”, ‘'No’difi’''. 
tindlion of property acquired-by the father or grandfather 'being propounded'^ 
in the feveral texts (XXII>='XVn,’’ XXi&Ci)-,''this circufnftance is theife'un-''' 
datioh of theprefenhinferfncey ‘It is'liable to'this bbjcdion, tHat there is'no**- 
ground for judging what kind'of 'wilns'’dcfcrrninately meant injthe'texts’of-' ' 
VisuNtJ and the*- reft. 'Ih.the'pKrafcsf-4>Ke, fh 3 ll’Mot,-;unle'rs‘ljy’his frVe > 

■** will, make’ja’ par(iti 6 njV\y*j 6 tfr’;w^jr' at' hrs.pleafufe,-'’aDy'~ 

“ part of his own acquired.wealtb\l’-and''*»;againft’/their'fithcr’s 
** cannot claim ayarf/V/c;? /’■•'will; is,c6nfitlercd;3sfrelating'to partition alontf,-^.' 
as appears’ from the contcxt'fj but here'/ again, 'tHcfc is no prb'df/ that^parthion ' ‘ 
can only' be .m’ade by,lhe'wiirof.''tHe owner/'.for, inJthc cafe bf paymfent.of'* ■ 
debts’, delivery •bccurs''by the^will of'the’-king'of’by that of the' ‘ 
who reccives^eyw^/.' ♦ tct.it ho’t be* argued, 'Vhat,' were ft foV-partitiofi or 'Igift 
might be exadlcdat'the option of i'.ftrangcr., Propertyan'd its*owiicrarenot 
fubjedl’to the’ 'control^, of-= 'a’ftrangcri’ ' Accordirigly fals. 'dbev’ Dot'‘^take ■■ 
place by 'the* will'o’rthq’’ pufchafcrV/^-THcn'/hoCv'^ 'caii* the'fathcf, 'and ’ 
the patrimony ..which Had 'dsfeen'de’d'.' from' the grandfather;, ^be‘'fubjeft to' ^ 
the control'.' of;hhe '.fon;?/'‘.'Fof.'this' very purpofe, owner/Hip is'figufatively 
■tittributcd to thVfori,- Gonfcquently, thebank of the Garlges/though different ' ' 
fronv the river itfelf/b'cing 'figuratively called by’that'’namc'/nTthe*phnife/'‘a '■ 
cowpen fituated on the Ganges,* and.*inVfimUar'^expreffi 6 n 5 ,’.as. the cpolneft/ _ • 
purity and other properties of thc.Gangcs are thence'aflumed;Vfo,‘’owneflhip“’ ' , 
•being figuratively attributed to the fqh,'(hough hie be not thtcrueownbr, aright’:’.^ ^ 
attcndanfdh owneriliipis alone affiimc'd : and that right confifts,’accbrding,toy ' ' 
Ji'Mo'’TAvVi£XNAy'in’thc’powcrof claiming par^ioni and'm'that'ofrefift- ‘ - 
ing unequd'divifion j for th'crVis'nq ground for feledling.'dne bf.thefe rights'^, 
to the excluCbn^of'the other, .It docs not'confifl in tiking an equal fharc.'. ‘ 

with the father f- for Hhat 'is" not ’acknowledged by’ Jt^Mu'TAWHANA.'-v'.- 

-This, properly explained, is tbc’lifc’of thVdpinioh.mdntained by CiiXNDES^'.y^'; 
WAR A and the'reft. •’ Ho'weVer/ ihcre'is* this'difrercnce' according - to them,'.;", 
that the fon has only, dominion ovCT^ihe pattimony inhefitedTfom'thc'gnknd--*^'^ . 


-father. ■ , . . v 4 - . . _ .. - .WhatV . . ; 



C >s8 ) 

What is the father’s fliare of the patrimony inherited from the grand- 
father ? 


, XCVI. 

Na'REda,: — A FATHER, making a partition, may referve two 
lhares for himfelf. 

That is, a father, dividing the ctiate, mayreferve two iharcs in hisown 
tight. This text, not being appheabie to his own acquired wealth, for 
which it is already provided, that he may beep the greater part of it and re- 
main in his houle (XXtII), mnft relate foltly to wealth inherited from the 
grandfather, ' , ^ 

, xcyii. ^ , , 

Vrihaspati; — ^The .father, who, during this life, divides 
the land, ztihich Ms own fa'hcT left htm, may himfelf take, 
twice as much as each of Ms Jons. ' . 

!• r- - ’ ' 

- T^nrsandthe text ofSAHc’HAand Lto’ntT^{XLIV)muft be conlidcred 

ss rcUtingtothat fubje^. In the text cited (XLIVj thcappofition ofthe words 
one and “fon** js in the form called //7/ puTupa,'^ Ton of one/* for tbjs 
form IS preferable to that, which h called ia6uh!6i\ becaufe the laft term pre- 
jdominates * By this expreflion, the fonoftwo fathers is excluded from the 
text, Sonsbegotten on the appointed w ife by akmfman arc fons of two fathers, 
becaufe they arc produced by the feed of cne m the field of another 
(CCXXXIX). The fime is alfo trucof fonSjgiv'en and other adopted children. 
Since the appofuion called may be alfo admitted, when tie pnji it 

re«^^^c3nbc juftjficd by jcafoning. ihc obfervahon of Ciiande'^swara and 
the reft, that * the father of an only fon flnll have two fbarcs, but the father of 
tu o or more fons fliall have one fliarc,’ is accurate. If this be alleged, it muft 
be inquired, what reafoning can juftify the\ariation of the father's lharc 
v.iih the dificrcncc in the number of fons. It fhould not be argued, that, 
f.ncc the patity of fbarcs is ordained by a text of VrThaspati (XCIII). the 
double lliarc muft ofecorfe be affirmed to be (he folc right ofa father, who 
* A rts&Q cn a x^amnaucil rsU T. 

has 


X 


lias an only foh. The feemmg di%culty may 'be removed by'^xplainmg 
that text of Vp^ha^p A rras relating to the father of a fon begotkn on an 
appointed v.ife by a hinfman. Again; the father is foie owner of wealth 
inherited from the grandfather, as well :^of that, which is acquired by himfelf; 
by His chotcS.^partitioh is m’adej and he^fhaU have t\.'olhares. But the adop- 
tive fatlier of a fon, begotten on his wife by a kinfman, (hall have one Ihare, 
becaufe L:s fa*emity is inferiour, ha\ing adopted the offspring of a different 
natural fatherf This concerns immo\eablc property and the like.* 'But, in 
the* cafe of ’precious "metals, pearls and the like, tlie father may referve the 
grcatcff part of fuch 'wealth, and he may make an unequal divifiori of’ir, 
giving *moreVd' ford^rid lefs to others. Such ishhc opinion of Ji^iVta- 
V'AHANA and the reft. i *•” 


Les,t fons be diftreffed by agiftorotheralienationin favour ofanunwor- 
'"thy objeSl ii^s forbidd/n in the cafe of’immovealjle j5rop^rty,'”eveh though 
acquired bj'thc fithcr himfelf (Book’ll!, ChrlV, v; XIV),'(.’^'GonfequentIy, 
the father is guilty of no offence in giving away or ^aliening fuch 

property witlMhe confent of his fons. The text, relative to enjoyment by 
indulgence (XCV),' propounds a diftmiftion between property TMl*and per- 
fonal, in rcl^eflof a valid title vefted by mc/e enjoyment througlTindul^hce. 
The 
as iL 

{XXkllI|^anJ XXXI) relate to wealth acquired by the ^father; for* they 
coincide 'vvTth tbc*tcxt of NAVi.bA'(XXXn). which mail relatefo the^pro- 
pert;. ofihe father/ finW it cxptcITts, "the fatheris lord of all'"' However, 
the unequal diUribution made by a father, m confideration 'of filiaFpie- 
ly or "the like, lias been al.eidy reftnaed tO''his own acquired proper- 
ty: tfut'‘cahr:o: taT^pbcc m lefpeit of wealth inherited frerh "the grand- 
father.'' J ^ ' 


ift of immoveable property and the like, to fons'and’the reft, isValid, 
j to ftrangers. 'The texts of Ya'inVaw^aZcya and Vrihaspa’ti 


But others argue from the text of ?»l£NU (XCI), which forbids partfei- 
patio'i, unleft by his free w ill, m the hereditary cftate.which hasbeen recovered 
by tke father, tl at m other cafes particTpation may be claimed even againft 
his'vvill. Thus alone ca n th e t^t of Yya'" sA (x£iV) be ac cur ately ap plied. 
Bv the word “equal," irt tbdtcvtsof Ya jnyawalcya and VrThaspati 
-d' Kk XCII. 



'■( '^ 3 ° ') 

(XCII artii XCIII), ilie parity of rights is propounded ; and that parity con- 
^iftsmthc fon*s concurrent option of claiming’panition. As, in confcquencc 
'of the father’s owncrfliip, ti difiribution takes place by his choice, fo likcwifc, 
in txmfequenceof the fon*s Z/V/^, under the authority of the law, partition alfo 
takes place by his choice. Such is'the pradlicc. Parity in regard to chattels 
equal in value ot the Iike^ fo that the Ton fiiall receive the very fame amount, 
which conftitutes the fathers fharc, is not intended : for his double fhare is 
ordained by the texts of Na^reda and the reft. The import of the words 
“one” and “ fon,” in the textofSANC*iiA (XUV), muftbe underftood in 
themode propofed by Ji mu't ava^hana and the reft. Or “one fon,”a mere 
inftance comprehending the cafe of two or more Tons, muft be confidcred as 
an anfwer to this'queftion ; ‘ in' the cafe » of many fons, 'ffnee they each 
take one fliare, arid the father takes two fliarSs, 'they have a lefs portion; 
in the cafe ‘of -one fon fhall more be taken V Or the mode^of^interpretation,’ 
piropofed in the Parijata, -may be accurate ; * let the chief fon (for the dic- 
tionary ■‘of AMera exhibits thatifcnfc of the word ha “ one”), that is, 
the eldeft fon; take two fharcs,’^ as' airo'^dircfled by the text of Vrihas- 
JATi* (XLV).* « Or -the appofition maybe in the form called babubnbi^ 
hV, «ho has one fon, that is.^an excellent fon, who earns wealth con- 
fcquently the meaning, as deduced by implication, is, that the father 
ihalltake two ihares of Wealth acquired by the fon/as'ordarned by Ca^ty- 
aVana. ' But as for what is faid, that the texts of Vrihaspati and the 
reft, which allot two fliares to i a father, » relate only to ^wealth acquired 
by>^him, and that, in the cafe of property inherited ifroin anceftors, 
thc< dccifionis regulated by other ‘texts' of VaTriASPATi. and the reft 
xowhxchy fay our oppenentt, its inconfiftcncy \vith the text of' 
Ha'ri'ta (XXIII) muft not be objcdlcdi on the argument, 'that will or plea- 
furc, denoting arbitraiy choice, cannot relate to the double fliare ; Tor, fince 
there is no certainty what is ngnified by the term “ greater part,” which 
denotes any number from three to 2,187,000,* it may be confidcred as in- 
tending the double [liarc. - That is nroogj for, parity with the father be- 
ing ftated in the text of Vrihaspati (XLV) as a caufc of receiving indif- 
criminatcly two lliarcs of property inherited from the grandfather and of 

• »o »riar cprC'Utj cfjiP,7co fguiA* «ich co-juinli- one dq’liant, one car,| 

«>n« boriti, tei C'c ftwt folJ.fn : u lornncr -k *a lUi c»fr. T. * ' 

\ wcilth 
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wealth acquired by. the father himfclf, it is protler, that the father fliould 
have two fharcs of the ejiate however acquired. , Thij text does not relate 
to a • father eminent by his virtue : for brethren endued with good qua- 
lities cannot be equal to a. father endued with the fame good quahtiesj 
the parity mull be deduced from the virtue of the brethren, and the,fim- 
ple relation of the father. “ May divide the eflate” in the text of Go- 
XAMA (XX) muft be expounded ‘may obtain lhares.* ‘If partition may 
take place even by the choice of the fons, may nota fon make the partition 
while his father lives ? No”; for he is in no text deferibed as the perfon, 
who makes the didribution. -Therefore a father, induced to make a parti- 
tion even by his fon’s ele(£tion of it, ftiall take his own double (hare. Ac- 
cordingly, the latter phrafe, “irhile the father lives, ifhechoofeto divide 
it,’* is pertinent, 'Confequently, if it be much againft the father’s inclina- 
tion, partition of wealth inherited from the grandfather fhall not be made ; 
for a fon is declared not to be his own mailer while his parents live (Book 11, 
Ch. IV, v.'XV 5). But Tons, opprefled by a ilepmother or.the like, may. 
apply to the king, and obtain from their father a partition of the patrimony 
inherited from the grandfather } nota partition of wealth, acquired by the 
father himfelf, unlefs by his favour.' This t$ the whole meaning of the law. 

.... , . - ) 
If a' gift to any fon be valid, why is not the allotment of a‘ greater portion 
to any one fon alfo valid ? Since there is nothing in the law to preventt the 
inveftiture of. property hy an ait of the will in favour of another, declared 
in this form,-- “/let this chattel, quitting fme, •become his,*' the gift is va- 
lid ; but an adt of the will in regard to partition, wherein unequil dhlri- 
bution is ddigned, and which -may be cxpreflTedin thefe .words, “ let this 
man have this as his fhare in right of filiation or the like,” being oppofed by 
ihelaw (XXVIiand XXVlH), docs not transfer property. , Let it not be 
objeaed, that the additional words “in right of .filiation or the like” arc 
nugatory j and therefore the adl of the, will in regard to gift and to partition 
may be the fame; ■' Were it fo,‘ as a gift in favour of a flranger is'valid, £0 
would ,be partition';‘and the word fbns,” and fimilar tcrius, in tile text of 
'YA^jNYAtvALcYA and the reft (XXVI'&c), would be unmeaning. How- 
ever, the gift of a*man inftigatcd bf lull, orthe like,-is not valid; as* 

has been mentioned in the chapter on Ibbtraflion of gift. ^ 


The 
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^■’TiiEpcnod;- when partition of wealth mherlted fromanceftors, may bs 
made, has been alfo propounded by GoVama^X-X): ' If their mother 
‘‘‘ be too aged to-bear more fons;** 'relates to the patrimony; which had def- 
cended from the grandfatherj for, unlcfs the' mother be.-too aged to bear 
more fons, partition could not be made among exihing fons, fince it is rca- 
fonable to teferve for thofe, who may be hereafter born, tbeir right to the 
patrirnoriy inherited from thef grandfather : and iKis is'a mere inflance. com- 
prehending the cafe of'a father capable of connubial intereoiirfe, but^refrain- 
ing froth it ; clfe the fon of another wifcxculd .have no.fliare. -This is'evi- 
denMn the text of Na^reda. •• . -V-*. J I / ‘ » '• ■'•.■-."r • 

-Na^reda: — When the motheris too.aged to bear, more fons, 

■ ■,'knd all' the fillers haye^been .given, away in viarp'age, and' 

. the -father veither- refrains ■ from’ pleifures, or; withdraws 
frorn'.woridly, concerns', -tAw 7nade.*._ ... 

.':xcix, • . “ 

;VK ihX’spati . i-i^ArTF-Rythe-death'iof 'both thein-parents,. par- 
I .'■•.titionf.among brethren is ordained-;, and, even:h>hile their- 
-.parcnts afe.Uying'; -it is'properjrif' the mother-betoo aged 
■'■•'ftd.beaMnore.-fonsi'i y jj."'.-.- 

TillSitixt brVRi'BAsr ATi-alfoj-clates'to.psrtilion.oF.prbpcriy left bv the 
grandfather. .’.If.fiiares have, been .diflrib'utcdr' altHo'ugb .-the motber were 
not 'too aged to bear more 'fons, '.ivbat -fliould ’follow.? -. Has .a fon been born 
after partition, or not?.-' In tiic'tirft.rafehilieremy’ning, wealth, omitting what 
has been confumed, mullhe brought.'tpgethcrr'and a.lecond.diilribution ninft 
be made : 'fortfons,; though boyti>rtcr'ptrtr f , ' \\airimo- 
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“ is too aged to bear more fonsj” may be explained as providing for the 
participation of a future Ton, there is no proof, by which u can be eda- 
bhflied to propound a diftinfl authority for partition. However, property, 
ill diftributcd, mufl be again divided. 

C. 

Vrihaspati:-’' — When a partition has been made between a 
father and his fons by the fame wife or by different wiv'es,’ 
the fons, who may be born after the partition, fliall inhe- 
rit the ellate of the father : 

2. A fon, bom before it, fliall have no claim on the pa- 
ternal eflate, unkjs he reunite hmjelf; nor a fon, born af- 
ter it, on that of his brother ; Ihe duty of paying debts, 
and the right of giving, pledging, or felling, follow the 
property inherited ; Jo that (he fon, born after partition, 
mujl pay the debts of thefa<her contracted before it. 

What is the application of this text cited b) RAOnusANDAUA ar5 o- 
thers, which lignifies, that the fon, born before partition, fliall have no claim 
on the fliare refers cd by the father wh-n he divided the eflate among his 
fons, nor on the fliare allotted to his brother by the fame partition, nor any 
pow er to receive or difcharge debts of bit former coheirs ? and w hat is the ap- 
plication of the following text cited by J^Mn'rAVA^aANAand the reft? for 
a fecond partition is diredled, when a fon is bom afterthe firfl. 

Cl. 

Menu — A son, born after a divifion in life time of bus 
father, fliall alone inherit the patrimony, or fliall have a 
fliare of it vvith the divided brethren, if they return and 
unite themfelves with liim.+ 

No , for thofc texts'may relrle folely to property acquired by the father 

* Cit'd a oaj mo jfl/, bot attr bu -d to V* Jha ttri la a fabfeqoeni chap er T 
+ Quoted partially and anonyreoaHy iq lH» place It is aied a large in Chioter VII and VIHj 
the laP- hemilich u other rife cxpontded. T 

L j himfclf. 
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himfclf. The reverfe fliould not be affirmed, that the former text (XCIX) 
reJates to property acquired by the father, ‘and this (GI) to wealth left 
by the grandfather. In the cafe of wealth inherited^ fr6m the grandfather, 
Ihould the prefenbed double fharc, received by the fatht;r, be cenfumed by 
ufc, fons, born after partition,' would be defiitutc of property } but, in the 
cafe of his own acquired wealth, fincc the father msy’' referve the greateft 
part of it, they will alfo receive allotnients out of the'rertiainder of the for- 
tune referved : It IS therefore proper, not to affirm the reverfe of ih^propofd 
(iipojitlon. Ji'^MU^rAVA'n ana obferves, if partition of wealth inherited 
from anceftors be made before the mother be too aged to bear more fons, 
that partition is not proper j llnce fons, bom afterwards, 'might be depriv- 
ed of fubfiftcnce (Book II, Ch. IV, V.^XII).-* confiders the hereditary 
means of flipport as intended by the word fubfifience’*7^‘Lnr/;y, which oc- 
curs in the text quoted. ‘Butotliefs,'’'finding the aiord “ mother*' in every 
text, tvhich requires the cefiation of hcVpcfiodical difcliarges, argue, tint 
the age of the mother is 1" requifitc condition of a difinbution proceed- 
ing from the fonVchoicej‘ancl‘ this>nly regards wealth inherited frotn the 
grandfather. Then, if partition of property inherited from the grandfather 
lie undertaken by^tKc.father’s choice^' the age of bis wife would ’not bea 
requifitc condition ?. That* may*be tnJe.' »lict it <101 be objected, that folf 
would contradidl the text quoted (Bobk-IIv Ch. IV, v. XII'^. The ward* 
** fubfificncel* ('i.rllfi) docs not fignify wealth left by the grandfather. That 
term is employed by cxccllent.pcrrons of the prefent day,, as alfo fignifying*' 
land, a corrody or the hke,«cvcn though acquired by'a manhimfclf; and it 
is fo ufeJ by Vjjnya'ne^swara. This text, therefore, has the fame import^ 
with one, which has been already quoted (Book 11,'Ch. IV, v. XIV) t and, if 
fons apply to the hing for partition, he mufi inquhe, whether the mother be 
patlchild.Hcaring j for, if they obtain partition on a falfe pretence, the rule 
of Vishnu (CII) mufi; be obfcrvedjthat the brethren only fiiall give a fiiari 
to tl’ fn hrtt oJ)fr farulicr, not the father, fince he has committed no’ 
^fTcnrc, Tlic text, which will bciquoicd from Ya'jsvaw'alcya. bears 
the fame ftnfc. But if partiiion be iradc by tht. fatlrcr’s chfiion, a fon, 
born before it, flisll have no claim on ihc piitrnal efiate, nor a fon, born 
after h, on tint of his brpihcr,"3nd fa fonh, as will be mcniioncd. 


CiltJ U 0^ j it. 1 if.i i.-i .»,U*r t5ttu. iT 
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Vishnu Sons; with wHom.the father has Tnade^atpartitioiij: 
-■ fhallrgive.a Ihare to another -fon, who is bommfter it;.'; ■ 


. Hence/ wliile-the-father/s right fubtifts, his choke alone determines the • 
tirnc for making a^partition ^r.'his own acquired wealth :• but, in the cafe.of 
property inherited .from anccftors, it is alfo.requifite, that the mother be paft 
childhearing} and, nsiitb' thit^^jejcrvcy the father,. or (according .to another 
opinion). he or his fon, may choofe tke^time : /*?r////on.^,botK;foits;of pro- 
perty may be madit .when .the father’s right ^terminates 'ly his demtfe natural 
or civile’. .Thefe are three.perio'ds for making a partition,' accoidiag to Ji%tr- 
TAyVrt ANA and. the rcjfl. -.BatVijNYA'Nn swARX obferv'cs, * hence, while 

* the mother -is capable of bearing more fons,' and the father is ilill attach- 

* cd to viorldty matters, partition of wealth, which was inherited from the 
‘ grandfather, .jfnay . take .place .byjthe-chpice of ,hif fons,- even againft/lus 

* will.’ ,Heconfiders the.phrafej “ when^the mother •is..tod. aged to/bear 
** more fons,’* as relating t<? wealth acquited';by, the, father Himfclf.j’ • i 


^VHEN the third mcafure of the textbf Na’aedA (XCVIIl) is read ooinajhtk*. 
vdpy aSaranfiJ^l), the . preceding phrafe,- whkhi litcrally fighifies when" 
“ the mother's periodical uncicannefs has ceafed,” mufl be confidered as de^ 
noting the impoflibility of her bearing more fons, , .The word asarane'h 
pounded, having*quittcd -the* order of -a houfeholdcr.**. '-This cannot :be, 
queClioned;as a.vaih repetition ofthctcrna-i**, having refigncd”';or;:withdraw‘n 
from worldly concerns ;• for,- when a.man;_,abiding in --his'own -houfe,' but 
devoting himfelf wholly to the worlhip ofthc deity; toSvhbmiHe' has- dedi- 
cated his fervice, -withdraws from worldly concerns,'! he has: refigned j' but] ' 
when he enters into' the fourth order, hcbecomesrari anchoret.) ••■Eithef^vayJ 
abdicaiio.n is the, foie-ground, -on which his property is annulled.- Cbhfc- 
quently, diveflure of properly happens three ways; - by degradation, -by^ab- 
dication or',. renunciation,’; and by natural death/' But to this'may be objcfled 
ca{o,oi a\t'po.x,’!i}bof property is dsvejled in none of tbofe modes. ' -• ’ 

A QUESTION may -be here propofeJ for dirquifition;'if a man, ' furwving 
his Tcfignatioh of, .worldly •. concerns, and urged^by : his -fate,, cohabit 
- ' . * with 
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vith Ills 'Mfc nntl beget n fon, after liis property Ins been divided 
nmong lus children, wlnt would be the conicqucncc ’ It r anfwcrcd, 
the hthtr’s prop rty being dt\i,flt.d b) nbdicition, winch is a - irtual gifr, 
and the property being veiled in hts fons witliout /iny cOort on their 
part, liow cm a child, born afrerwards, ln\ean) climi thereon, \ hether 
It Lc, or be not, divided, flnce it docs not belong to his father? Bat, 
in the cifc of partition made while the mother was capable of bearing more 
children, a portion muflbe allotted toa fjnborni'fti.rtt^ under the aiiihorit) of 
the law, for oihcrwifejthc phrafe, “if the mother be too aged to bear more 
children/* would be nugator} “And when all the fillers arc given away tn 
marna^tt*' is addtd to Ihow the ncccfTiry of beflowing them ;r narnage after 
the death of the father^ it docs not denote, fa) s Ji mu'tava , that par- 

tition cannot take place unlcfs the fiftcrs Invc been gnen away tn marriage. 

' cm 

Catva yana: — Out of property acquired by a fon, the fa- 
ther, tj he le hvmg, Iball on a dwifion of the family receive 
two ih ares m feme cajes, or half tn others and the mother, 
if the father be dead, fliall take an equal fliare with her 
fon. 

"VVkat is the import of fhe firft hcmiftich in this tc^t propounded by 
Catyayana? Does it relate to property acquired by the fon, with, 
or without, the ufc of the patrimony, or to properf) of another fort^ On 
this point Ji MU TAVA iiAN A obfcrvcs, * of wealth acquired by a fon 
‘ through the ufe of the patrimony, the father fhall hd\e half, the fon, 

* who acquired it, two fliares, and the reft, one fliare c eh but out of 

* property acquired by a^fon without the uft. of the pa nmony th“ father 

* fliall ha\e two fiiares, the fon, who acquired it, flnll alfo have t\o 

‘ fhares , and the reft are ndl entitled to any participation * According to 
this glofs, the fenfc is, bccaufc the prop-rtv was acquired by the fon It is 
confequcntly implied, that the father receives either half or two fhares of 
■wealth acquired b) lus fon We muft not, with the northern Ra^ia- 
crTsiin 1., fall into thcerrour of explaining the terms “ out of pro- 

perly acquired by a fon," confidcring “acquifltion" (arjana) as an epithet 
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of the other part of the compound f-citta) « •x'altb or propertv,’* becaufe 
the rule cxprcflcs, that * neuter derivatives of words denoting a€lion are 
fimilar to nouns lignif)ing fubftance.* This has not the natural properties 
of fubftance. Wha'tever word occurs as the laft term in the appoGtion 
named JhaJkd tat purajha^ is confidcred as an accident or epithet of the pre- 
ceding term (whereas, in this inAance, the fubjedt is placed laft (arjana 
vitta.) But in the inftance of the term “ front of the body ” (purva caya ), 
and ftmilar forms of expreflion, the exception is founded on the fpecial pow- 
ers of the word pur'ja and the reft. Nouns of aftion are not of courfe con- 
ftdered as epithets, becaufe they are ftmilar to nouns fignifying fubftance; 
nor is their fimilarity to fuch nouns admitted for that purpofe. Muft not 
the fimilarity of verbal nouns to words fignifying fubftance be acknowledged, 
becaufe they are net treated like thofe words of atftion, which bear the fenfe 
of conjugated verbs ? This objeflion may be anfwercd by afldng, are you 
then aihamed to fay, that neuter derivatives of terms fignifying adlion are 
fimilar to thofe tvords of aflion, which take the infledtions of nouns? Con- 
fcquenily, the parity of neuter derivatives, with nouns fignifying fubftance, 
only authorizes their ufe in the dual and plural numbers. As for the no- 
tion, that adlion, being an aflemblagc of fingle a£ls, is of courfe numerous, 
and may therefore be exprefted in the plural number; that is futile. Were 
it fo, words of adlion, bearing the fenfe of the verbal inficclion for of con- 
jugated verbs )y would aifo exprefs multitude. Grammarians do not admit 
the unity of adls naturally different and unconnebleJt fuch as gratifying, throw- 
ing, refpedling, and fo forth. Nor is it ufual to fay “boilings”, in /peaking 
of that adtion in one houfe, where all the operations of the work are col- 
ledlively performed. 

This is proper; for it is intended to fhow, that a father fhall take only 
two fliares out of property acquired by his Ibn through the ufe of wealth 
common to all the brethren, and without employing the feveral property of 
the father. 

Ragiiunanoan’a. 

But others hold, that the father fhall rccclve/or his /are, half as much as 
be who acquired it, if the patrimony were not employed j for his fon acquired 
M m 
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the property, and the father has only a claim in right of paternity : but, if 
the patrimony were employed, he fhall receive for his JlsarCf out of the whole 
wealth, twice as much as he who acquired it ; becaufc he has claims both as 
owner of the capital and as father; the acquirer or aetj^uirers, whether one, 
two, or more, thall only receive a third part. Since fons have alfo an in- 
tereft in their father’s property, half the fum is the only proper allotment ; 
and, that being the cafe, the father ought not to receive a double Jhare : * if 
this be alleged, the anfwer is in the negative ; for, although their intereft 
in his property be admitted, they have not immediate power to difpofe of it 
at pleafure. In fuch a cafe, ought the reft to receive a lharc, or not? They 
may have a fliare, fince the claim of fons on their father's eftate, during his 
life, is admitted for this very purpofe, 

Ji muVava^hana alfo propofes another mode of interpretation; * a father, 

♦ who IS endued with good qualities, fuch as fcience, lalour or the like, /hall 

• take half the wealth fo acquired ; but, if his claim be folcly grounded on 

* paternity, he /hall have two fliares.* Here, nothing is exprefsly faid in rc» 
gard to the patrimony being ufed or not : but, as a fon partakes of wealth 
acquired by his fatlier, fo a father is h'kcwife entitled to partake of wealth ac- 
quired folely by his fon. This is the only accurate expo/ition : but is it not 
at variance with the opinion, which maintains, tliat a fon has no property 
exclufvely his aCn ? Although the father be foie owner of the whole, both 
at the time of acquifition, and afterward ; {till, when partition is made, a , 
portion fliall be allotted to the fon, under the authority of the law, in right 
of acquifition. 

But fome expound the text, * the father /halUuvc a double /Inre, becaufc 
he acquired both the fon and the wealth.' Confcquently the fenfe is, ' if 
there be a fon, the father, who acquires properly, fliall receive two fliarcsf 
and, when partition of his own acquired tvcalth is made by the father, 
he fliall tukc Iialf, or two flurcs, at his option. That is not confiftcnt vith 
the opinion cfj I mu tava'iiaka ; for option, confidcrcd as arbitrary choice, 
cannot be limited to thf alternative tf two fliarcs or ^fhalf. As for the fon, 
acquiGtion af.mti ct\urnlrg Ihn is partial, merely aferled bccaufc a gift ef a 
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fan has occured when a man gave away his whole eftate. It is thereibre rea- 
fonabJe, that, as the Ton partakes of wealth acquired by his father, fo fhould 
the father partake of wealth acquired by hisfon, Confequently, lince this 
text may be adduced to fatisfy the queftion, what fliare Ihould In that cafe be 
received by a father ? there is no argument to fupport fuch a bad con- 
ilrudlion, as that 'which bad heenfropo/ed. 

This, however, is liable to obje£lions. If a father have not property in 
his fon, then only can the acquifitionbe partial or figurative. Now fuch pro- 
perty in a fon muft be acknowledged 5 elfe, the rule of law, both parents 
have power to give, to fell, or to defert, a fon*’ (Book 11, Chapter IV, v. 
VIII), would be unmeaning ; for gift or other alienation without property is 
impoffible. The exprefHon of thcgreat tcacherof logick,* ** God, towhom 
generated worlds truly belong,*' could not be pertinent, unlefs a father had 
property in his fon. The Mdrcandiya furdna and other works record the 
fale of his wife and fon by the univerfal monarch Heris^chandra, to 
makegood the facrificial fee of the fage VisVamitra, on the performance 
of the royal facrificc called rdjajHyax and the fale of the fage S unahsVp*h a 
by his father is recorded in Purdnar znd other works. Yet, in fa£i, the 
fame ownerfhip of a wife'and fon, as of chattels, is not admitted j for, were 
it fo, fons would be owners of each other after their father's demife. Let it 
not be argued, that fuch owner/hip docs fbbiiA; but, as is deduced from rea- 
foning, veiled in each over himfclf ; and hence a Ton, whofe father is dead, 
may legally fell himfclf. A fon would be the owner of his mother and lifters. 
Nozcf fons havener dominion over their moihers i nor /hall brothers alone give 
away their unmarried fitters : for that would be reprehenfible, while the pa- 
ternal grandfather is living. ^ 

“ Half" (CIII) muft here iignify equable part, by the rule, which ex- 
preftes, that equal parts are intended when the proportion is not fpecified. 
On the queftion, whether that half be one /hare as the moiety of two, 
or half of the whole, JiViu tava^hana fays, ‘half of the whole fum. 
For, if half of two fiiarcs were implied, why not fay, ** or he ftiall receive 
one ftiarc in ether eafid'} Since the term “twolharcs" muft have feme 
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connexion, therefore, to fatisfy the qucftion, two (hares of what ? * two 
(hares of property acquired by a fon* muft be affirmed. Confcqucntly, that 
teing the fubjeft of pariuion, it is obvioufly rcafonablc to infer ‘ half of that 
property in other cafet,* • 

If the acquifitiorv be made on his brother’s flock, lawyers affirm it to be 
the opinion of Raghunandana, that he, who acquired the wealth, fhall 
in this cafe alfo have a double (hare; for Raghunandana fays, ‘when 

* the brother’s flock was employed, the father fhall have two (hares, the 

* acquirer two fhares, and the reft one each :* and that Jeems accurate. Or, 
if it be Raohu hand ana’s rneaning, that the common flock was employed 
by him, who made the acquifition, fince it would otherwife be inconfiftent 
with the obfervation, ‘ if that horfe be afterwards allotted to another, equal 
‘'partition would be proper; for the acquifition is made by the exertions 
‘ of the one, and by the labour of a horfe belonging to the other;’ what diflri- 
bution fhall be made, when the property is acquired by any one fon through 
his own labour on his brothei^s Jlock ? The anfwer is, the father fhall in that 
cafe have two fhares; and both his fons, one fhare each. But, if it were 
acquired on his brother’s flock and on his own, by his own Lbour, the ac- 
quirer fhall have two fhares, the father two fhares,* and he, who fupplied 
funds, (lull have one : and in both cafes the reft of the brctheci (hall be exclu- 
ded from participation, Such is the method confiflent with reafoning, to 
which the law afleuts. 

tp a man have Tons, and grand fons both in the male and female line, 
end fons of a granddaughter, and fomc property be acquired by his fon’s (on, 
v.'ith fupplics out of his eflate, what is the rule of^adjuflm'nt in that cafe ? 
Some argue from the letter of the phrafe, “ property acquired by a fon" 
(Cl 1 1), that what is acquired by a grandfon, is fimllar to the acquifition of a 
ftrangcr. . Confcqucntly, fince the funds and the perfon have contributed 
equally half belongs to the paternal grandfather, and half 

Tij vhc giandfon j bin his uncles fliall have no fliarc, for no text ordains 
their pantcipation. That half, allotted to the grandfather, is confidcred as 
property acquired by him, through ihc means of the wealth adventured : 

^ snd hence, wcaltli, acquired through the employment of hereditary pro- 
perty 



periy fhallalfo be divided at the pleafure of, the father., ds il not an unjuft, 
difpzrity, that a,,grandron„whpre own father is dead, ihall have .a fhare of . 
propert)%;^which hasj been ;acquired. b/.' the, fo’n of the common anceftor,- . 
through fupplies- .from, his fathers eftate; .but '. that the,-, uncle, fhould 
have no ftiare of^ wealth fo acquired grandfon, Avhofe own father is 
dead? Noj, for there .is nq.p'roof, , that the grandfon, whofe.own father is 
deceafed,. (hall “in -:this cafe^haye ,any^ ftarc;. the word brothers’*-;Occurs 
in ibe text of Yya^sa' (CX),, aod.it do£s,^npt ;follo\v, ,^that z brother’s fon. 
and his uncle, ftiallfhare together.^ , 

The opinion.of thefe lawj'ers^is noi^approved.by Ra'GhunandaKA ; for 
in expounding thc text of Vy'a^sa, he. fays, ‘.‘.brothcris’*, are .mercly^anjirt’- - 
ftance, from.which.unclcs and^thejeft ihould be'alfo uhderftood. » There is 
equal reafon,*.\yhy fons, grandrons,';and.great 'gfan'dfons.in the male line fiiall . 
lhare in. ihe reverfipn,, of. property.', belonging. .to.':tbe'',cdmmon,^anccft.of : 
for .the -fon./.pf, ‘'.^S^WSs'^dfjis^ahceftor, asl' the > flave.of.-.a ’ 

Have belongs to '(.heimafteri .and fq:does.-'the,-great:.grandfpn in the male 
line: this.alfp w; rca{bnable«/j^May;npt-tb'^.fame.be:affirmed concerning •, 
the, fon of.a daughter, ..and the reftfiTKey.'ate-nbl fimilar,j for -their, claim 
is .weaker, ..-fince^.they.confcr.np;b‘eiicfit'p;r^/^f ancefior while afon is liv- 
fng.,..^if it. be' alleged) )fincc a grrat ■grandfon .alfoii whofe father is. living, 
is difqualified Jor. ibe^ftrformancijJ'-^qyequufthz ^z^JZQ^ ^n. equaj . 

this argument is denied, for, when'his father'dies;,hi^inay haycf a firnilar ■ 
claim ,'Wiib fans. This is affirmed,',<conCdering.-only-, natural,-fitneft. • 

Ift 'therefpre, property be.acquired by the fin o f a . fom'lbrougb 'fip^liesfrom 
his grandfather's, eftatc,.the.grandfithcY ^,?!J baye,half,^> the unc^ 
the.reft a lhare cach,.and the grandfon, whoacquiredthe property, two (hares; • 
.but if.no fupplies were received fiqm thegr^dfatherfs eftate. the uncles and 
the^reft.Ihall not participate;^ ^'us^raay the law bc coricifily fta^^^ 

-..Must not. the .text, wh^h ordains two (hares (Cni),,be confidered as re- j 
lating.to wealth .acquired .by if fon ? and there is cdnfequently no authority 
for the reccipt.of two ftjares by^a^grandfather. Noj for it would be unequal, • 
that the fon of .a fon .jhould partake, of property acquired by the grand-- ] 
father himfelf, but - the ’ paternal grandfather (hould not participate in pro- [ 
N\n ' perty ; 
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psrty acquired by bis grandfon. The word “ fori" is a mere inflance of a 
general fenfe; elfc the fame term could not be fo accepted in the text of V/.j- 
jjyawalcya (XXVI). If it be a maxim, tliat the right offuecefiion is 
reciprocal, then, fliould a grandfon, who is competent. to inherit the pro« 
perty of his paternal grandfather, die, would not the paternal grandfatiicr 
be his fucccflbr, though his father be living? and hence the word “fon,” 
in the text of Ya'jnyawalcya (XXVi), may be taken as iUuliratjng a 
general fenfe, from the coincidence of other texts (LXXIX)j but in tins 
inflance there is no authority to fupport fuch .an acceptation. Then a fa- 
ther wowld be alfo incapable of fuccccding to properly which his foa ac- 
quired without employing the patrimony; .for the text, ordaining a double 
fhare in certain cafes (CHI), may bccxplaincd in feme other manner as re- 
lating to a father deficient in virtue, not at relating to property acquired ivilh» 
out' ujng the patrimony. Is not authority wanting toreftri£l the text, uhicli 
notices property acquired by a fon ; for the receipt of two Iharcs, when par.* 
tifion is made, cannot be inaoplicabic to every cafe of wealth acquired by a 
fon before partition ? On this feme remark, that * the grandfon and great 
grandfon in'the male line having an equal. title to inherit with the fon, it 
is reafonable, that.they flioul'd be equally bound to give iharcs of what 
they themfelvcs acquire.' But in the cafe oFanjRcqmfitlon made by the fon 
of a daughter, (houlJ the property of the maternal grandfather have been, 
employed, he fliall take a fhare proportionate to the capital ufed, and the ma- 
ternal uncles and the tcH ySu/Zbaveno (hares ; but, if the acquifition were 
made without fuch ufe of property, the maternal grandfather lhall have no 
lhare. This mull be 'confidcred as the rule in the cafe of an acquifition 
made by a fon or by the fon of a daughter. 

j 

It has b&en faid, this cbntiadids the maxim that the right of fucceflion 
is reciprocal. It cannot be argued, that the rule is not infringed, if (he 
condition be added, in c'Z/^rrV life time. For, according to your opi- 
nion, a paternal grandfather takes a JLare of property belonging to his grand- 
fon, whofe father is living, but ibis grandfon docs not immediately receive . 
a Jkare of the property belonging to his paternal grandfather. 


The paternal grandfather docs not partake of the n ealth acquired by ins . 

grandfon, 
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grandfbn, i\hofc own father is U\ing, but that father alone does partmpate ; 
for he has the chief dominion over theperfon, who makes the acquifition* 
and, ^nce the acquifition eff*e&ed by ufe of his funds, the paternal 
grandfather may tabs one fharc in proportion to the wealth emphyed, and, 
in this cafe, it is treated Ukc property acquired by himfelf but afterwards, 
when the father makes a partmon during his hre-lime, he Giall take two 
(hares, or half (for there is a difference of opinion on that point), becaufe it 
\/as acquired on funds b longing to his father. If this be denied, bscauf-, 

\ ere It fo, a grandfather, diffribuling prop'‘ri) which has been acquired by a 
grandfon with fupphes from his (the grandfather’s) own weal h, muff give, 
to fons more than is allotted as a due (hare to the grandfon, who made the 
acquifition , but no lharc of fuch property would be given to the paternal 
uncles and the rc(^, when partition of property was made after the death of 
the paternal grandfather which would be unequal, fince the grandfon rcccircs 
a fi are of the wealth acquired by his uncles It is anfwcrcd, the maxim 
may be thus Hated, he, who would take^i [hare of another’s property, if 
partition were made in his life-umc, fliall give a lhare of his own property 
TO that perfon if he be living. 

If It be argued, d* grandfather has dom mon over the fon of his 

/on, as a maffer has over the flave of his Have, therefore he lhall receive tx.o 
ihares or the like, the afu-'r ts, the fliares arc not in this cafe received la 
right of fuch dominion or oxvncrffiip. "Were it fo the father xxould take 
the whole wealth acquired by his fon But they are received und-r the au* 
thorit) of the t-xt and of the maxim above ateJ Hence a Jhare of proper* 
ty acquired by a grandlb*!. or remoter defeendant, whofe own lather is h\» 
ing, is not received by a grandfather. If it be alleged, that the law on this 
point is founded upon reafon , for a fath-r, although he have dominion over 
the whole property acquired hy"'his fbn, it to his fon, he muff give 
tnat properly, fo acquired, to him, to whom he gives his own wealth, rarre^ 
ly to bisfn what is there contradidory m this ? but, Cnee labour is employ- 
ed in the acquifition,') a greater ffiarc 15 afllgn-d by^authors, as it were for 
the w ages of that labour On this ff raiped refinement fomejax^ ers ground 
a remark, that the anceffor fiiall give ti^o Ihares to tlie acquirer v:ko ts reh*~ 
td to him through the medium of his fbn* one fharc to each of the reff, ard 

ref-rv e 
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rcferve for liimfelf two fliares or the Hke accofding to circumftatides* 
But others argue from the opmionr in which the dominion of the furvmng 
anccflor over fons, grandfons and great grandfons is maintained, that tlie 
paternal grandfather, having dominion over his grandfon through the me- 
dium of his fon, fliall, when he divides the heritage, take two iharcs or 
the like in proportion to the ufe made of his property and fo forth : the 
father {hall not take tliat allotment, for he docs nor make the partifron. 
The Whole of the remainder flialt belong to the acquirer j but, his grand- 
father’s property having been employed, he mu ft give two fhares to the 
grandfather, whofe claim is derived through his own fon. Confequent- 
}y, if the father of him, who made the acquiftfion, have four, and 
the paternal grandfather had three fons, five fhares muft: be allotted to 
the father of him, who made theacquifition, and four to each of the reftj 
afterwards, when the father of him, who made the actjuiftiion, divides the 
property in his life-time, he ftiall fubdividc four of the fliares, taking two 
parts as his own due, and giving one to each cf hU fons: but he muft di- 
vide the fifth Ihare equally with him, who made the acquifition; for it 
was not acquired by hlmfclf, nor by his father or other anceftor; and the 
rule diredls equality where no other proportion is fpecified : if the acquirer 
die in the mean time, leaving no fori or grandfon/then, even though he leave 
a wife or diftant heir, it /Itall be divided hy the hither among his {bns> 
like properly acquired by bimfclf.* 

In partition made by a father, how lhall property inherited by him from his 
maternal grandfathtr, who left no daughter or nearer heir, be diftributed ? fliall 
he take two fiiares or the like, as if it were property inherited from the pater- 
nal grandfather, or may he referve a confidcrabl^ part of it, as if it had been 
acquired by lumfclf? To this queftion fome reply, that his own ac- 
quired wealth,” in the text of VlsiiNO "(XXV), fignifics that, which was 
gained by his own aft ; but, what is received from the maternal grandfather, 
being.gained ivithout any exertion on the part of the father, is not acquired 
by his aft ; lie fltall therefore receive two flnres or the like, as fuggcftcd by the 
general rule. It fliould not be objcflcd, that, the text onh aferibing to tlic 
fatlitr and fon equal dominion over property left by a paternal grandfather, 

• I* b tc.; ca srMjnstl ihil ij Bfowfed. T, 
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they have not fuch claims m this cafe. Their equal dominion is a nccef- 
fary conrequence of confidermg the term, “ property left by the paternal 
grandfather," as a mere inftance of a general lenfe : elfe it would not be a rul-*, 
that the father, being fon of one born blind, fhall t«Lc two fhires or other greats 
er portion of property inherited from the paternal great grandfather. Nor 
Ihould It be objedted, that the acquiQiion made through his own a£c can only 
ftgmfy a gam proceeding from bufinefs appertaining to him j clfe what is ac- 
cepted as a prefent, or cafually found m the ^idil: of ihis own ho jfe, would 
not be his own acquired property, and bufinefs here iigni'i’s bis livelihood 
and fo forth, as the cafe may b- . confequently, in this cafe alfo, hemayjaflly 
referve the greateft part for himfelf, but he fiiill only rcceiv c two /hares or other 
Jimtiar portion of property left by the paternal grandfather, fince a fpecial law 
prei ents maiher diftribution. The term, “ property left by the pa ernal grand- 
father,” muft: be explained property inherited in right of ulBnily wl ether it be 
received from the paternal great grandfather, or from the maternal grandfather, 
and fo forth, the father and (bn have equal dominion over it. Nor (hould it 
be argued, that property regularly dcfctnding from ancefters is alone intended 
by theterm “ eftateleft by the paternal gnndfathT,’* and that any other 
propTty, whether left by a m3tern«^l grandfather or rccivcd in a prefent, o** 
the like, is regulated by the law, whuh allows the ref rve of the greateft 
psj-i f£\rsh TJawiix'! no argument to prove, that an eftate devolvmg 

from the maternal grandfather and the reft is not confidered as regularly def- 
ccnding from anceftorst and legiflators have not diftinguilbed property de- 
volving eventually on coUai tah or on defctndantr tn the female line* 


That reply is not fatisfaflory , for, when the heritage of one, who leaves 
no kinfman, devolves on a fellow ftudent or on a learned prieft, the father 
and fon would have equal dominion. In the ca(e, where the (bn of a 
daughters fon doss not fuccccd to property eventually devoUing dtjlant 
heirs, by failure of the direSl defeent vt the inite line, furely that fon has 
no dominion if his father be dead ; but, if his father be living, he is not 
even noticed. The very fame expoftuon is prope" m refpeft of ths hentage 
devolving from the father of the paternal great grandfather, on the grandfon 
of his grandfon , for that has not regoUrly defeended from anceftors * But 

. Re^clar dffcoit extends on^y iTThe great eranMm, on ® T. i 
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the heritage of the paternal great grandfather; fiiccefTively devolving on 
his fon and the reft, until it reach the great grandfon, has regularly def- 
cended j in that cafe, the rule of equal dominion vefted in father and fon muft 
be argued: however, when a great grandfon,, whofe father and grandfather 
are both dead, fucceeds to the eftatc of his paternal great grandfather, he and 
his fon have equal dominion. There is no objc&ion to explain “ property 
left by the paternal grandfather,*' an eftate inherited in right of birth where- 
by the anceftor attains a region of blifs j for texts ftiow, that a man reaches 
heaven by the birth of a fon, of a foas fon, and of the fon of that grandfon 
(CIV and XI). 

CIV. 

Ya'inyawalcya; — ^Through a fon, a Ton’s fon and the 
fon of a graitdfon, the father or anceftor obtains hlifs in 
other \vorlds, immortality; and heaven'^. 

Some thus explain the text quoted ; world (/^caj, immortality fcftaKtya)^ 
heaven (dha), are different regions of joy fo named; the region of blifs 
called dha^ ‘and the folar abode (XI), appear to be the fame. Uut others 
fay, vioxMi (iCea) intends a region of joy; by afon, a man attains that re- 
gion: by a fon’s fon, he enjoys an cndicfs .abode there ; and by thi fon of 
that grandfon, he readies the fohr abode, a* region of blifs funtriour to the 
preceding: by heaven {dha) is fignified the fobr abode; for the general 
term maybe employed in a fpccial fenfe; tlicrc is confcqucntly no contra- 
didion in rhefe texts. This interpreUtion is unnoticed bv other authors. 

CV. 

The Mnhtjbhdrnia : — Tins young gitl, though -foie, will be 
more ejlhnaUe than a lumdicd, for my loid will be rc- 
lict'cd iioip regret, attaining the Uifsfid world tiirough a 
. daughter’;, fon. 
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Ukder the admiffion of the text* lines a daughter’s fon inherits in righf 
of birth, whereby Jiis anceftor attains heaven, he and his Ton may have 
equal dominion in this cafe, as if the property had been inherited from the 
paternal grandfather. If this be alleged, the anfvvcr is, the term mufl be 
explained, according to the opinion of VijxYA'xE‘'svrARA, property inhe- 
rited in right of birth unattended by any other requ'.jiie caufe. By birth 
alone property veils in fons and the reft ; bat it veils in a daughter’s fon'and 
others by birth upon failure of Ions and the reft. According to other ooU 
cions alfo, it hgnifies property tnberited in light of birth’ independent of 
the general failure of fons and other near heirs. Whence is all this de- 
duced? From plain reafoning: lince the term “paternal grandfather”, 
muft comprehend the paternal great grandfather, and mull exclude the ma- 
ternal grandfather, this interpretation alone is admilTibler * 

But others hold, that what is gained through’ no affinity or relation, i^ 
acquired by the party himfelf; what is gained through fome affinity or re- 
lation, is c^T.prcher.dcd under the term ‘left by the grandfather:’ in the cafe of 
a heritage devolving on aiearned prieft ora fellow ftudent,- there is no'ob- 
jedlion to admit the equal dominion of father and fon. Or what is gained 
in right of birth, may alone be denoted by “ ‘property left by the grand- 
father:” elfr^ Ihould the father, through avarice or other motive, abandon 
the paternal eftate and .occupy (he abode o'f his maternal gra'ndfathcr after 
the deccafe of that anceftor, the fon, bora after partition made by that fa- 
ther, when the eftate is~rcduced*by confumption,' might be’defiitute of a 
maintenance. If it be alked, ‘ is not this rchaark equally applicable whe- 
ther he have no property inherited from the patern?!, or from the matcraal, 
snceftor.but only property acquired by hirofclfj’ and if the objeaion, ‘that 
the father has wilfully deprived bis fon of a maintenance, (fince he aban- 
doned his patrimony, coveting the wealth of his maternal grandfather, and 
fince that patrimony has not been received by his fon ; cod therefore the 
cafes are diffimilar;) be repelled, becaufe the grandfon 'or other defeendant 
might, if he plcafed, take his ftiare of the patrimony, Tinder the authority of 
the fubjoined tc.vt, “Oft\eaIth inherited from anceftors, even thcrugh no: 
“ taken by the father, partition again extends to the fourth in defeent ; this 
“ is a fettled rule:” and if it be inferred, ‘ that the father is guilty of the 

fin 
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iln arifing from the dcfilcation of btsfon's maintenance, if he neglefl, give 
aua), or othenvife elerd n, the eflate of bis own father j* they anfwer, the 
abfohite defed of property inherited from a father or paternal anceftor, and 
the divetturc, by partition, of property winch has be-n inherited from a ma- 
ternal anceflor, are not firaiiar. Their opinion is liable to objedion. 

An obfervation fhould be here made The participation of a fon’s fon, 
whofe father is dead, and of the fon*s grandlbn, whofe father and grandfather 
arc both deceafed, is ordained by the texts of Ca"ty aV an a (LXXIX),*avbcn 
partition IS made by a father Hence partmonb) a grandfathcr,'*or great grand- 
father", IS farely valid and, if the common anceftor have no ^rviving fon, 
but have a fon's fon, or a fon of a grandfor, partition miy be made for his 
faCeby the grandfather, or great grandfather. It Hiould^not bcobjeded, that, 
as a fhare is ordained for the wife, when partition is made for the fake of 
the fon, fo it is direfled, that (hares Qiall be given to grandfons and the reft* 
and conf^qutntly partition (hall not be made for their f-ke, becaufe fons alons 
are mentioned in the text of Ya'jnyawalcya (XXVI), and b-’caufe the 
tcits of Ca'ty A^YAN A mav be fold) applicable to fuch oaf's Since a fon, 
a fon’s fon, and the fon of that grandfon, cquall) b-nefit the anceftor, con- 
tnbuting by ilicir bc'ih to his atrainment of hca\en, there is no argument, 
on which a difpan*) can be eftabhihed but no fnare is allotted by any 
text, to the wife independent of thc^fon, ^and it is therefore fit to efiabhfli 
fuch an inference. A partition, made by a maternal ancefior in favour 
of a daughter’s fon and the refi, isnot^lcgal* but, if anyone make fuch a 
partition, in confi-qucnce of cbfervngthc pnflicc of difiribulions made by 
fathers, it is valid, prOMdeJ all parties confent; but not othcrtvifc. This 
Intf ftaitmcnt of the law nu) fufficc. 

CVI. 

VA'j’.'yAvrALCYA, after prcmifinjjnrtition by a fatlicr- O'!::, 

liD IS able lo tarn a tt"’l hot I .md claims not a Oiaie of the 
jt I t-propnly, may be difunilcd from the fiinily, on giving 
him fo'iic trifle as a coiifidcration to prevent future fliifc: 
or the ponton of an ddc(l fon nn\ be .illotud to the f-rfl 
fioin; or all the pM nn.- liaic equal fb-'-cs. 


4 


Till. 



I *49 ) 

Thc text is introduced in the Retndcara \ni\\ this remark; * the Icmda- 

* tor alfo propounds an exception to thefe t^sro cafes.* Confequently, to d 
malevolent and indolent fon, who is able, but 'isill not vorkf a fmall por- 
tion, merely for ihq means of fubfiftcncc, fhall be allotted, not a better por- 
tion than the rejl^ nor even an equal fiiare, if his indolence be not authorized 
by the father : and this takes efPefl, even againil the will of the parent ; for 
it is ordained by thc law. However, this maxim concerns property acquired 
by thefons, not that, which has been acquired by the father or ancellor. The 
author of the Pracdsa expounds the text, * giving fome tri6e of fmall value, 

* to prevent future ftrlFc with his fons.difunionof religious ceremonies, orpar- 

* tition, may be made.* BhavadeVa, ihtMitacJkard, and the reli, furnifh 

the fame expofition. The term (anibamdna)^ which is explained malevolent in 
the precedingcomment, more properly not wanting thc wealth of his 

father. How fhall he find means of fubfiftence without partaking of the pa- 
trimony ? therefore does thc Icgiflator add, ** who is able that is, able to 
earn a livelihood without receiving tt Jbore of the patrimony. The context 
fuggefis this fenfe. The fons of this coheir might difpute the equity of the 
partition, if their father had been difunited from the family, with a tri- 
fle given to him; but, accordingto this laft opinion, in which the verb /i is ta- 
ken in its fenfe of ‘ {lrive,’,if future conteftsbe prevented by his voluntary ac- 
ceptance of an inferiour fharc, it is alfo prevented by his voluntary rcnuncia- 
tionofhis ownright. This is liable to objeilion ; for a fine to thc king is de- 
nounced (CCCLXX VIII} agalnft him, who voluntarily accepts an inferiour 
(l\zrc and afterwards di/Putesthe pjrtithn, not againllhim, who voluntarily re- 
nounces his lhare and afterwards revives bis claim. Thc laft opinion mull 
be therefore admitted, taking the text in its literal fenfe (that fm: trifs 
mujl be given by way of fare toprraent future JlrifeJ: and in this cafe of parti- 
tion by a father, fhould he give no fharc to any one fon labouring under no 
legal dif qualification, fuch as cxpulfion from his clafs or the like, it mufl 
be remembered, that fuch partition is cxprcflly declared invalid. This 
text muft be alfo adduced in thc cafe of partition made after the death of 
the father, fornoothcr text has been delivcrcdbyYAjNVAWALCYA; and 
thc rule is propounded generally by Menu. 


rp 


evil. 
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evil. 

Menu : — If any one of the brethren has a competence from 
his own occupation, and wants not the property oj his fa- 
ther, he may debar himfelf from his own fhare, fome trifle 
being given him as a confidcration, to f-i event future JlriJe. 

'The text is thus expounded Jn the ; fhouldanyone of undivided 

brothers, through hzmefs or knavery, make no exertion for gain, that is, 
ftrivc not to improve the former ftock nor to acquire other wealth by agriculture 
or the like, he may be debarred from his /hare, or h other •words excluded from 
participation in the wealth acquired by the reft of the brethren. But there is 
nothing to prevent his receiving a (hate of the original flock. Hence that 
fhall be received by him. - However, the legiflator diredls , that a trifle fhall 
be given him for his maintenance i and that trifle fhall be allotted out of the pro- 
perty acquired by his brothers. This allotment is founded^ on the near con- 
nexion between the wealth formerly pojftjfed and that now acquired. But his not 
receiving a Ihare proportionate to the whole cflate is, the confequence of his 
knavery. From the expreflton^** able** or eompeierilt it follows, that one, 
who is* unable to ajjif the common exertion for gam, fhall receive a fhare pro- 
portionate to the jvh'^l* eftatC Hela'yudh A expands the text as follows j 
to him, who takes not his own fhare, a trifle muft be given to prevent future 
Hrife with his fons, and partition may then be made,'^ The text of Menu is cited 
in the Retndcara with this remark, * the legiflator declares the fame.’ J tViu- 
tava'hana, Ragkunandana and otliers concur intliefame expofition; 
hot they explain 'giving him fome trifle for his maintenance,*’ giving him a 
a handful of rice or the like. The meaning is, he# wh6 is able to fubfifl by 
his own occupation, and accepts not a fhare of the joint cflate, but on the con- 
trary rznouziccs his oivn right, muft be fupplied, 'whennecefary;hy his brothers, 
out of the fliircs they have fcveraliy received. The text of Na'reda bears 
the fame import, fays Hela^vudha quoted by Misra. 

’ ' / 

^CVHI. 

Na'reda: — He, who, being employed in the affairs of the 
family, performs their bufinefs, receiving 710 Jliare in the 
originalpartilion, fhall be fupplied by his brethren with food, 

raiment 
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raiment and beads of burden, to mnplcte for him his full 
Jhare. 


The commentator’s meaning is this j if any one of the brethren, gencroufly 
declining to receive his (hare when partition is made, afterwards claim it, the 
property fhall not be thrown together, for the purpofe of making anew par- 
tition on his account; but his /hare fhall be made up by the reft of the bre- 
thren, contributing fcverally and proportionally a part of theirs : in this man- 
ner ftiall his ftiare be allotcd to him. Confcquently, from the ambiguity of the 
phraft, the import of thefc texts ftiould be applied to all tbefe different csfts. 
The author of the Pracaidt and Misra, think the right of filiation and the like 
fo indefeifible that, if a fhare be not received when partition is made, it* 
may be of courfe obtained by the, party himftlf, or his fon, choofing to claim 
it at a fubfequenttime. The opinion, delivered in the Retnacardf ftiall be 
hereafter elucidated. 

One, being employed for the benefit ofhU family and relations, performs 
their bufinefs, or work adapted to provide their fubfiftcncc, and takes not his 
fhare of the patrimony; if he fubfcquently claim his allotment, he fhall be 
fupplied with food, apparel, beafts of burden (mentioned merely by way of 
illuftration), and other things, fuch as grain, filver, gold, ornaments and the 
like i and a full fhare fhall be thus allotied to him. The text is fb explained 
by Misra and the reft, B\it the zuihor of ths Retndcara confiders the ex- 
preffion, '‘employed in the affairs of the family,” as intending a brother 
eminent by his good qualities, 'Foriuftance; facing employed in providing 
for the maintenance of his brethren, theit families, and his own, he performs 
that bufinefs ; he conduifts agriculture, or tranfadls purchale and fale 
or the hke; he fhall therefore be advanced by the reft of the brethren, 
who perform not fuch work t confcqUently, on account of his virtue in exert- 
ing himfclf for the maintenance of the family, a fuperiour allotment of food, 
clothes, beafts oFburden and the like fhall be given to him, Ji'mi/tava- 
hana and others concur in this cxpofition. As a belter allotment of food, 
clothes and the like (hall be given to him, who labours for the fupport of the 
united family, fo a worfe allotment fhall be given to that brother, who docs 
not make any exertion to fupport it, though able to do fo: and, 
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partition is made, a greater or belter fliare mufl: be given to him, bywhofc 
exertions the members of the family live j and he, who is able but does not la- 
bour for their fupport, fliall be difunited from the family, giving him a mainte- 
nancconly, as diredted by Menu (CVII)» The fame rule is applicable to 
the cafe of partition made by a father. Such is the opinion delivered in the 
Jtetnacara. and this we hold rcafonablc; for Vva^sa praifes them, who make 
exertions for the behoof of otheu* 

CIX. 

Vya'sa; — ^Useful is the life of him, by whom, while he fur- 
vives, priefts, and kinfmen fubfifl. Who is there, that 
does not live for his own benefit ? 

Partition with fons begotten on a wife by an appointed kinfman, and 
other adopted fons, will be confidcred under the title of partition after the 
death of the father. If an acquifition be made through the co-operation of 
all the brethren with their father, , an unequal diilribution fhould not be made 
in confideration of filial piety, of a large family to maintain, and the like, nor 
an right of feniority and fo forth 5 as has been already noticed. Here a quef- 
tion occurs for difcufllon : if there be four brothers, the father of whom is 
living, and who arc all fkilled in their duties; but one acquires a piece of land, 
ading under his father*s inftrudtions; what form of diflribution fhall in this 
cafe be followed ? Does that land belong to him alone, becaufe he made the 
acquifition f or is the acquifition confidered as made by the father, becaufe 
he partly contributed to it 5 and fliall all the brethren therefore partake of it ? 
In reply to this queftion it is afked, was this land or other property purchafed, 
or received as a prefent, or otherwife acquired ? Either the purchafe was made 
with the father’s fandlion on a reference to him in words to the following ef- 
fedt, at the time ^^hen the bargain was propofed, this man offers to fell me 
this property j what fhould be done ?” or eife, the purchafe or other acquifi- 
tion was made by the fon, receiving exprefs orders from his father to effedl it. 
In the firft cafe, the price being paid out of his own feveral property ; or in 
the cafe of a prefent received, which was not intended Tor the father, the do- 
nor not ha\ing faid, *' deliver this to thy father;*’ the land fo purchafed. or 
recaudh the folc property of the fon. In the fecond cafe, it belongs to the 

father : 
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father : but, if the price were paid out of the fon’s own feveral property, 
and he merely termed it the adl of his father, through the ingenuoufn’efs of 
hisdirpofition, the fon (hall have a fltare; and it fhallbe proportionate to 
the wealth inverted.. But the perfonal labour of the fon belongs to the fa- 
ther ; for the fon is his rsprefentative and fuhjeirt to his power (Book If, 
Chapter IV, v. VIII). Let it not be argued, that the fon can have no fe- 
veral property, fince his father is owner even of that, which is acquired 
by him (Book III, Chapter I, v. Lll); how then fliould he have 
a fhare of the acquifition ? That text is confidcred by Jimu'tava.- 
HANA and the reft, as merely intending, that a fon, whole father 
is living, is not his own'marter even in refpefl of his own acquired wealth. 
For, if Tons and the reft have not property in that, which they earn, 
there could not be an acquifition made by them j rtnee acquirttion rtgni- 
fies fuch an adl, as becomes a caufe of property vtfled in the agenf. Elfe, tlie 
father having property in that, which was acquired by his fon during his life- 
time without ufing the patrimony, all the brethren would have equal rtiarcs 
after his demife. It would follow, that Tons and the reft would lofe all re- 
ligious rites, which muft be defrayed with money j fince the father’s pro- 
perty would be revived in that, which he himfelf gave to his foas. Con- 
fequently the facrifice witlr the moon-plant could not have been accomplifli- 
cd, as recorded in the MahabhdTata, by Buu'ris'rava during the life of 
VA^iinfc A, nor other ceremonies by other perfons during the life of their 
father, Va'chespati Biiatta'cha'rva concurs in this opinion, and, 
in the text ofCAVvA'YANA (Book I, v'. VIII) which forbids the lending 
of money to women and the rert, their inability to acquire wealth is the mo- 
tive of the precept j accordingly children or minors, not fons, are there 
mentioned. 

But others argue from the text, which cxprcfsly declares the right 
of a father and the rert to wealth acquired by a fon cni orierr (Book Ilf, 
Chapter I, v. LII), and from the maxim * what is clear fiiall not be c%- 
‘ plained by indudlions from other premifes,’ that a father ^and the rcH 
have owncrlhip : a right, proceeding from acquifition, firft verts in 
the fons ; aftcrv.ards, property alfo verts in the father by rcafon of the fon's 
right, which is fubfcrvicnl to the father’s. But the owncrrtiip of the 
Q^q foQ 
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fon is not deveflcd; for a text declares property common to the mar- 
ried couple; and there is no inconliftency in the contemporary property of 
father and fon, any more than in the property of a wife, while her buiband 
lives. The abfolute right, and independent power, of a wife over that which 
is given to her by her hufband, and of a fon, over that which is given to 
him by his father, muft be eftabliflied ; for texts declare the feveral pro- 
perty of women; and it mufi be inferred in other cafes, from parity of 
reafoning, Jince the religious ceremonies of fons and the reft muft be 
defrayed. After the death of the father, another coheir ftiall receive a fhare 
of fuch property j as appears from the expre/fton, with fuppHes from the 
common eftate,” in the text of Vya'sa (CX): 'for‘ that may relate to 
an acquifition mads while the father was living, as well as to one made af- 
ter his deccafe. 


, CX. 

Vyasa: — If a coheir gain horfes, elephants, cars, or wea- 
pons of any fort, by his own valour, or the like, but with 
fupplies from the common eftate, his brethren/ or paternal 
uncles, Ihall be fharers of it : 

2. . A double fum is ordained for him; and the other par-* 
ceners mud fliare alike. 

As a fon has a ftjare of wealth acquired by a father, foftjall a father 
tnh of wealth acquired by his fon. Even according to your opinion# 
the independent power of a fon, after partition, over his whole property* 
as intimated by Ca'tyaVan'a (CIII), muft be acknowledged upon 
r'ents cl/i’ious to common fenfe. The word “^fon," in that text, muft figni- 
fy one v. ith whom partition Ins not been made. Or the Ton’s tide 
canfing property to veft in the father, is again revived in regard to wealth 
gi\cn to hirti by lus father. On this point no difference of opinion appears 
in t!ie an'i oilier works: for it is faid in^thc RelndenT-U intlic 

ch-p’rr on the emancipation of Haves, ‘ the maOcr lias no power over 
jiioprrty gi’icn by hi'ni, ilirough favour, to Jiis, Have j* and tlie tc'Jis 
‘ of Mirur atid others (Uoak HI, Chap, I, v. EH 3 .and EIII =) arc 

cited 


( tss ) 

cited iojlwj) ihi Ttverfe in oiler cafes, Misha concurs in that expofuion* 
Since the ownerfliip of a wife in that kind of wealth, which is called the 
property of women, is propounded by a fpecial text, her hufband alone 
is owner of every ,other kind of property. The prohibition of lending 
any thing to women and the reft, as promulgated by Ca^tya'yana under 
the title of loans (Book I, v. VIII), is founded on their want of pro- 
perty. However ** infant,” denotes a child, whofc father is dcccafed: 
it is merely an inftance, comprehending a fon, whofe father is living j as 
has been already mentioned. They thus expound the law, 

A FATHER has property in his Ion, as in grain or the like, becaufc he 
begot that fon. A hufband has property in his wife, as the receiver of 
a prefent has in grain, cattle or the like, becaufe Ihc was given to him by 
the perfon who begot her. A mafter has property in his flavc in right 
of purchafe or the like. Hence, under the rule, that * whatever is acquired 
* by a man himfelf, belongs to him,* a father has property in that, which is 
acquired by his fon and fo forth. But, in the cafe of female properly receiv- 
ed through favour, and fo forth, a ftrangcr may have full dominion over 
it, with the alTent of the woman’s hufband. Yet in the cafe of female 
property given by the xawtiris father, wc do not, they fay, fuppofe a right 
different from that lohicb ii efahUfbed by the law. 

If it be afked by way of objc^lion, how can the debts be paid, when 
partition has been made during the life of the father ? the anfvvcr is, they, 
who enjoy fiiarcs, muft difeharge the debts. Here a quefllon occurs for 
difcufllon. The father has two fharcs of property left by the paternal grand- 
father, and the fons have oije thare each j the father fliall tb:refrc fuftafn two 
parts of the debt, and the fons one part each : tliis is indifputable in the 
cafe of a debt contcaaed by the father, but may be difputed in the cafe of 
a debt incurred by the paternal grandfather; for the payment by the fon is 
produQive of no benefit to him, and payment by the father alone is bene- 
hcial. « 


CXI. 

Na'reda : — ^VVhat remains of the paternal cllatc, out of 

wliicU 
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which the debts of the father have been paid to thofe, to 
whom payment had been promifed by him fiiall be di- 
vided among the brothers; care being taken, that the 
father continue not a debtor- 

Lct it not be argued, that, bccaufe tliis text fliow'S if ncccflary to 
pay the debts of the father, when partition is made among brothers 
after his death, furely his debts muft be paid, when partition is made 
in his life-time ; and fince it appears from the term “ fucceflively due,” 
in the text of Na'reda, which has been cited under the title of loans 
(Book I, V. CXCVIII), that the debt of the grandfather firft devolves on the 
father, and afterwards on the fon ; and fince it mull nccelTarily be paid by the 
grandfon, being due by his fatlier, the grandfons ihall therefore contribute 
one (hare without intereft (Book I, v. CLXVII 2), and the fon of the origi- 
nal debtor two fiiares with intcreft. From the form of the phrafe, ** out 
of which the debts have been paid,” it appears, that they muft be paid pre- 
vious to partition. Now they cannot be then paid by the grandfon ; for as 
yet he has no property, and he is not the perfon, who makes the diftribu- 
tion: it is therefore proper, that the fon fhould make the partition after 
htft difeharging the debts with intcreft. Again*; when partition is made 
by a father, a fliare is allotted to the grandfon, whofe own father is 
dead; but, fince the law doss not make him. liable for the debt of 
his paternal great grandfather as well as for that of his father, il ihall 
not be difeharged by him. But the father mull likewifc difcharge the debt of 
his grandfather; for it ought to have been paid, in the firfl: infiance, by the 
grandfather. But, if he be then unable to difcharge it, or the term be 
yet incomplete, let him require from his fons and grandfons an immediate 
promife of payment : the debt of a paternal ^reat grandfather or remoter 
ancefior muft difeharged in confcquencc of fuch promife. In 

like manner a promife of paying intcrcfl on the debt of the paternal grand- 
father fiiould be required. But, if there be no property left by the paternal 
grandfather, and only property acquired by the father, then, fhould the 
father, making a partition, reftrve ihc grealcfl part for himfelf and give an in- 
ccnfidcrablc nlloimcnt to his fons, how fliall the debts of the father and 
nnndratlcr be apportioned? If he diiide the efiate at his plcafurc, then, 

/■ fiiould 



( H7 ) 

fhould the father referve the grcatcft part of his fortune burdened with d 
fmall part of the debts, his fons tvill be diflreffed , or, if he diftribu e hts 
fortune like properly inherited from the grandfather, ftill the fons vviiJ be 
diftrelTcd. Therefore the matter rauft be thus reconciled the father fpor- 
taneoufly difcharging the whole debt, may dillribute the remainder •amo''g 
his fons at his plcafurc But, if the debts exceed the property, let him 
guc fome wealth to the fons, and afiefs the debts m proportion thereto. 
Ho ^cver. Tons ftould, without exuCion, \olunt2rily bear fheir father’s bur- 
den But, if the father fraudulently or truly fay, “ my debts exceed my 
“ eflate, how then fiiould I give (hares to my fons?” and his fons reply, 
“ gi\e us (hares of the eftatc, burdened with proportionate (hares of the debts’^ 
there is no law to authorize the independence of Tons hov%c\cr, the matter 
fhould be adjufted by the impartial decidon of arbitrators. This is founded 
on the reafon of the law If there be property of both kinds, acquired by 
the father, and inherited from the grandfather, and alfo debts of both fo'ts, 
then the d'*bts, incurred by the father or grandfather, (hall be diftr'buted in, 
the f\m“ proportions \Mth the prop-rty the fortune of the father, and the 
debts utlh which it is burdened, (hall be treated as the edate of the father, 
the wealth left by the grandfather, and the debts charged thereon (ball be 
treated as the eftate of the grandfather This has been fufficicntly difcufled. 

How can partifition,^ made during the life of tbs father, be called inheri- 
tance {dayabbaga) ? When inheritance is explained ‘ the heritage which is 
(hared* the portion given by a father in his Ijfe-time being received m right 
of affinity, and heritage fignilying rvcalth held as property in right of 
affinity after the property of the former owner has expired, and that 
being here connefled with partition, the dcfcription is unexceptionable Ac- 
cording to the opinion, in which inheritance IS explained parfiuon of heri- 
tage, finceat only becomes heritage by the aft of partition, heritage is here a 
fubjeft effefted by aftion, as in the example, " he ma( cs a pot ’ But 
according to the opinion, rn vhich inheritance is explained participation or 

• SubjeO, in philofoph cal grammar is of ihree kinds 
fT6pja an eiF<fl prodj-ed by conjaaflio disjuoAns aadthelifce, 'vi al eni; the /tm s/ tat /nh 

Jlanct ex g vifit* the Ciljr 

•o earja when th* fublance remains bat it* forai is changed ex g raa,s.es a bracelet of goH 
•nrvartja, when an eff fl « pro^j d by afUon, where the fora r CUj, o'" h- fobfti. ce is cot cerfi ’ r 
cd n g m kes a pot, or a can>*t T 
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which the debts of the father have been paid lo thofe, to 
whom payment had been promifed by him fliall be di- 
vided among the brothers; care being taken, that the 
father continue not a debtor. 

Lct it not be argued, tiiat, becaufe tins text fhows it ncccfTary to 
pay the debts of the father, when partition is made among brothers 
after his death, furely his debts muft be paid, when partition is made 
in his life-time : and fince it appears from the term “ fucceflivcly due,” 
in the text of Na^’iieda, which has been cited under the title of loans 
(Book J, V, CXCVIII), that the debt of the grandfather firll: devolves on the 
father, and afterwards on the fon ; and fince it muft nccciTarily be paid by the 
grandfon, being due by his father, the grandfons fiiall therefore contribute 
one fhare without intcreft (Book I, v. CLXVII 2), and the fon of the origi- 
nal debtor two ftiares with intcreft. From the form of the phrafe, “ out 
of which the debts have been paid/’ it appears, that they muft be paid pre- 
vious to partition. Now they cannot be then paid by the grandfon ; for as 
yet he has no property, and he is not the perfon, who makes the diftribu- 
tjon; it IS therefore proper, that the fon ftiould make the partition after 
firft difeharging the debts with intcreft. Again-; when partition is made 
by a father, a lhare is allotted to the grandfon, whofe own father is 
dead; but, fince the law does not make him liable for the debt of 
his paternal great grandfather as well as for that of his father, il lliall 
not be difeharged by him. But the father muft likewife difcharge the debt of 
his grandfather; for it ought to have been paid, in the firft inftance, by the 
grandfather. But, if he be then unable to difcharge it, or the term be 
yet incomplete, let him require from 'his fons and grandfons an immediate 
promife of payment ; the debt of a paternal ^reat grandfather or remoter 
anceftor muft be Jubfequently difcliargcd in confcquence of fuch promife. In 
like manner a promife of paying intcreft on tlie debt of the paternal grand- 
father ftiould be required. But, if there be no property left by the paternal 
grandfather, and only property acquired by the father, then, fhould the 
father, making a partition, reftrve ibe greateft part forliimfelf and give an in- 
ccnfidcrablc allotment to his fons, bow flialt the debts of the father and 
grandfather be apporlionctl? If he divide the eftate at his pleafure, then, 

ftjouJd 
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fhould the father rcfcrvc the greatcft part of his fortune burdened with d 
fraall part of the debts, his fons will bediftrefled ; or, if he diftribate his 
fortunslihe property inherited from the grandfather, fliil the Tons will be 
diftrefTed. Therefore the matter muft be thus reconciled ; the father fpon- 
tancoufly difcharging the whole debi, may dillribufe the remainderomoig 
his fons at his plcafure. But, if the debts, exceed the property, let 'him 
give fome wealth to the fons, and affefs the debts in proportion thereto. 
However, fons ihould, rvithout evaCon, voluntanly bear their father’s bur- 
den. But, if the, father fraudulently or truly fay. ‘*.my debts exceed my 
“ eflate, how then fhould I give (hares to roy fons ?'* and, his fons reply, 
“ give us (hares oftheeftate, burdened with proportionate (hares of the debts;’^ 
there is no law to authorize the independence.of fons : however, the matter 
(hould be adjufted by the impartial decifion’of arbitrators. Tins is founded 
on the reafon of the law. If there '.Ke property of both kinds, acquired by 
the father, and inherited from the grandfather, anc^alfo debts of both forts, 
then the debts, incurred by the father or grandfather, (hail be dtftributed ia 
the fame proportions with the property : .the fortune of the father, and the 
debts with which it is burdened,, (hall be treated as the eftatc of the father ; 
the wealth left by the grandfather, and the debts charged thereon, (hall be ' 
treated as the eftate of the grandfather. This has been fufficiently difculTcd, 

How can partifition, made during the life of the father, be called inheri- 
tance {ddyabbJga) ? “When inheritance is explained * the heritage v.'hich is 
(hared* the portion given by a^faihcr lo his life-time being received in right 
of affinity, and heritage fignifying wealth held as property in right of 
affinity after the property of the former owner has expired, and that 
being here conneaed Nvith partition,^the dcfcription is unexceptionable. Ac- 
cording to the opinion, in which inhenfancc IS explained partition of heri- 
tage, finceit only becomes heritage by the afl. of partition, licritage is herea 
fubjc<a effefted by afbion, * as in the example, “ he makes a pot.” Bat 
according to the opinion, rn which inheritance is explained pa.'-ricipation or 

• SubjtJ, np^'ilcfophical gra'S’Sjr, ij cf ttr« kiid. 
frifja, an ec*fl proJ J'cd hy ccojanfljm, dtijJoflioa, “t Uw IiL:, a' 'riny sbt f.rn tf /«« /<i- 

fiaKct ; tz, 2* Tii-n afjr 

•zteirja, the f33'’j'c= reaitn. but i« fann m cHsaS®*- S a briK'.ct cf go.J. 

^'rrvcrtja, wh-n an elT'^l ii p-aijc-J by antao, wJxers tia fcrsir Cup; of tic cr* — 

€i: n, s- a kst z po’, or z tJrrcf. 7*. 

Rr 


ov.ncrfliif^ 



Oivnerihip of heritage, owncrllrip being fully vefted in fons and the reft 
after partition, the wealth is heritage ; inheritance, confifting in on-nerfliip 
predicated of them, may be predicated vf btsrs as far as the fourth in defeent. 
Tins has been fufficicntly explained. 


CJlAmiR 
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CHAPTER III, 

ON PARTITION AMONG BROTHERS. 

A fter the natural or civil death of the father, either let the fo~s ]i\6 
together! or let them divide the paternal eftate. This alternative is pro- 
pounded by Menu (XVIII), Let the eldeft fon, m the mode abovemen- 
tioned (Ch, I, Sedt, I), undertake his father's charge and fupport all the 
brethren, and let them thus live together; or Ict^ihem live apart : and that 
living apart is adopted for the fake of religious duties; for, by the perform- 
ance of all rites, conftant, cccafional, and the reih, out of feveral propertj', 
the confequent merit is fcparalc and fliared by no other, A reparation of 
abodes is therefore morally right, not caufed merely by the perverfenefs of 
Coheirs. May not coparceners fevcrally perform religious rites? No; for 
it is a certain rule, that the intention of the law is fulfilled b oXnce perform- 
ing a fingle religious rite, which is defrayed out of the common property. 
Since it does no*t repeatedly occur, it js culloraary to perform it once Only: and 
the Tons of a king, not being feparately confccrated to the regal office, unlefs 
partition be made, arc not entitled lo perform the facrificc culled Raja/iija 
and the like, nhich mull be done by a monarch. As for the duty of vo- 
luntary gifts and fo forth, religious offices may be mulliplied, even 
without partition, by the repeated performance of that duty; but confiant 
and occafional riles arc fully performed by a fingle celebratioo, as has 
been already mentioned. Still botvetco in fomc drcumfiances, zs in th-' 
of the putrJJhti facrifice for the fake of obtaining offspring, religious r-^”" 
arc multiplied by the feparatc performance cf religious ceremo.'’'''' 
without partition. ' 

This partition fliould he made with nutua] kindneff^ ^ 
cenfured in the Hsrhads, 



( ) 

CXII 

The Henvansa ' — No doubt, Indr a' the mutual flnfe of bro- 
thers and of friends gladdens their enemies. 

It is rcquifite, that the mother be alfo dead, before paftition can be made 
by brothers after the dcccafe of their father 

CXIII 

Vyasa* — For brothers a common abode is ordained fo 
long as both their parents live, but, by making a partition 
after the death of their parents, their religious duties are 
multiplied. 

If It be argued, that, bccaufe brothers arc enjoined to hvc together while 
their father and mother both )furvive, partition is fuggefted when one of 
them, namely the father, dies, that is denied for it is a rule, that what 
occurs firft or laft in the appofition called dioondiva, is accepted , each is 
meant. The mother and father areboth fuggefted by the word “ parents ** 
(pitrau), a term /ormed by the omiflion of oni word (‘mairl), which 
IS underllood in this exprefTton, ind each of the terms fuggefted relate 
to the word “hvc the phrafe is thciefor- explain“d, * fo long as the 
mother lives, and fo long as the father furvives * Elfe partition would be 
dircdlcd by this text, when the mother alone was dead The text of Yaj- 
NYAWALCYA muft bc explained as fignifying, that partition may be made 
after the death of both parents, fmcc it has the fame import with the te\t 
of V\ASA, 


CXIV 

Ya'jv\ awalcva: — Let the Tons, after the death of their 
parents, equally fliarc the alfets, and equally pay the debts 
of the deceafed. 

IjCT 11 not bc argil"!], that, on the contrirj, font arc enjoined to live to- 
p ili"r \ilidc bo'll tlicir jurents furaiic, lint may duidc the cnatculicn 
culler of ihem dies Sasc’ha capreft!} declares, that partition cannot be 
^ made \ bile cit'ict of them fuivitcs (XVII) C\V. 
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cxv. 

V rIhaspati : — On failure of both their parents, partition 
among brothers is ordained. 

That is, on failure of their father and of their mother. The fenfe is’the 
fame in the text of VvA'sa. While the father lives, let no partition be 
made, becaufe Tons have not power over his cffefls ; but why fiiould not 
partition of the paternal eftatc be made while the mother lives ? To this 
fome lawyers, adopting the opinion of jfMu*TAVA‘HANA, reply > ‘ parti- 
tion of the paternal eftate, while the mother lives, is not morally right.* 
Conrequenily the prohibition againft dividing the patrimony while the 
mother lives is a mral frecept like that againft eating Hefti-meat on the 
eighth day of the lunar month and fo forth. Hence the fin of infringing 
a prohibition is the confcqucnce of^ making fuch a partition. Or an ex- 
ception is fuggefted by this text: it is not morally right j that is, it does 
not multiply feparate religious duties .* they are not feparately multiplied 
while the mother lives. Confequently the fenfe of the text (XVII) is de-* 
duced from what has preceded : fons arc not independent, that is, they arc 
not entitled to make a partition and fo forth; they are not independent 
while their relation to a furviving mother fubfifis. Such a partition is in- 
valid in rcrpcfft of religious duties, and is only valid in refpefl of pro- 
perly. Hence, ^while the mother lives, all participate in every religious ’ 
rite, even though feparately. performed. Accordingly, as partition is 
made while the father lives wuh his confent, fo, rcafoning from analogy, ' 
while the mother furvives partition muft be made with her confent. 
But, in the one cafe, fince the father has dominion over the eftate and over 
his fons, he (hall have a double fharc ; in the other calc, fince the mother 
has dominion over the fon alone, £he lhall have one fiiare only ; and hence, 
the father fhall have more than a double fiiare of his own acquired wealth; 
but property, acquired by tbc mother, Iball not be divided, fince the law 
does not ordain apartition of it. The text of Ca'tYa'yana (Book If, 
Chap, IV, V. XV 5) fiiows, that Tons arc not their own mafiers, while 
their mother lives. Confequently, aftcrlhc death of the father, two periods 
occur for partition, •when the mother dies, or, Av/rj*, when Ihc con- 

fents. But, while the father lives, fince he has dominion over all, pirti- 
<;« 
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tjoh fiiallbc tn'idc by bis choice alone j the mother's aiTcnt is not required: 
iind thofe, \Uio contend For partition of property inherited from the paternal 
gninJEither, at the option of the fons, tlnnh, that partition is made by the 
choice of the father alone, who is induced thereto by the wifli or requejl of 
his fons; for the father is the perfon, nho makes the diflribution; the text 
of Ha'ri ta* denies partition without the father’s confent; and fons have 
not immediately fuch independent power, as can enable them to perfect the 
adt of pamthft without reference to another perfon . Accordingly the mother’s 
aifent is not required for partition by a father. 


I But fome lawyers argue, from the text, which declares property com- 
mon to the married couple (CCCCXV), that the mother’s property, thereby 
-proved, fubfifts after the father’s death, fince there is no argument to prove 
'the divefture of the mother’s property, although the father’s be annulled 
by his dcmifcj confcquently 0ns cannot divide 'properly, which is held in 
common with their mother, without her confent,' It fhould not be objedt- 
'cd, that pirtltion may be made with the confent of any one owner, even 
without the acquicfcence of the mother, as it may without the confent ofa 
brother. The mother havmg dominion over the eftate and overher fon, 
but he having dominion overthe eftate^only.'flie has greater authority. But 
the fame obfervation is not applicable to an elder brother; for he is not high- 
3y venerable hke a mother. Hovtcver, it'is not cuftomary^o make a diftri- 
bution, by which tbe cldcfl brother would be aggrieved; or, if partition ht 
hade, the portion of an elder fon is allotted to him, as a token of refpedt. 
Is it not declared m a text cited by Raciiunandan a and Va'chfspatI 
‘bhatta'cha'ry A (Book II, Ch. IV, v. XV j), that the younger brothers 
are not their own matters, while the ctdell brother lives; and partition can- 
not therefore be made, without his confent ? It ctnnot be argued, that the 
text, vvliich has been quoted, is intended to forbid a gift or alienation by 
others, while there is an cldcll ‘fon Handing in the place of the father, as 
dircQed by Menu (IX); for there is no argument, on which the text can 
be rcHndled to tint limited fenfe. To the queftion proporcd,'thc anfwer is, 
no* for the text which has been quoted mud of courfc be explained as rela- 
ting to an cldc/1: brother, who bears the burden, of fupporting the famdyi 


fince 




• 'lie text, rbicli II tere quoted, 1111 bsto xunbated to Sa*jc'ha (t, XVII ) 
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iince the law propoLinded by Na'reda (XVIj fuggeflspartition amongbro- 
thers, who are unwilling to live together^ and the living together or fepa- 
rately appears from the text of Menu (XVIII), and from many other laws, 
to be the adt of all ; and fince the eldeft has no dominion over his younger 
brothers. The expreffion, ** fcnionty is founded on virtue or on age” 
(Book II, Chap. IV, v. XVI), is not inconfiftentwith thephrafe, *‘orjeven 
the youngeft brother if he be capable of bufinefs” (XVI). 

Va'cmespati bhatta^cha'^rya and many other authors do not con- 
cede to this opinion ; for they do not acknowledge tbe wife’s property m 
her hulband’s eftate, fince Ihe made not the acqmfition. But ultimately 
there is no variance. No ordinance cxifts to prove, that partition fiiill not 
be made by grandfons, while the wife of their paternal grandfather fur- 
adves. But fomc lawyers infer, that fons arc not independent in rcfpcdl 
of their mother’s property, while flic lives, but do not think them depen- 
dent in regard to property left by the father; as fons have an intercll in, 
but no independent power over, wealth acquired by their father, while he 
lives, fo have they none over wealth acquired by their mother, fo long 
as file furvives. Thcfe law) ers, though they copy Vi/nv a'ne^swara, arc 
not now followed. This point has been fufficicntly explained. 

VrYhaspati has propounded two forms of partition, with, and with- 
out, a dedufled allotment (XXX). That has been already expoundedt 
however, the cxpreflion, “ with attention to priority of birth,’/ is there a 
mere in fiance of a general fenfe, whereby the greater fiiare of one, who is 
preeminent by his good qualities or the like, is alfo fuggefied, as already 
mentioned. 


CXVI. 

Vr iHASPATi : — All the fons Ihall fucceed to their father’s 
eftate, as is ordained ; but he, who is dillinguiihed by 
feience and good conduft, Ihall take a greater Ihare than 
the reft : 

2. Progenitors become truly the parents of a fon, tiirough 

him. 



himVwhofe fame is'fpread in this wdrld, for fcicnce, fkill 
^ 'in arts/courage, -or' Wealth, and for knowledge, YiberaVity' 
“:-.’Wd viHuous a£liohs;‘' ‘ ■ '/ ■ '* ' ^ ■ 

Science ;”fftudy , of and other branches of* facred litera- 

ture ; and that is;pccuiiar'todic*tliree’j 5 yy? clafTe's, the Bi'dhmana and the reft. 
Skill* in arts j” knowledge of mechanical trades j and that is peculiar to 
the fourth' tribe* and'to" rnikcd'claftes..’' “ Courage valour: this apper- 
tains, to the ihUitary clafsr' '“'Wealth 5 ?^HcheV:.t^^^ alludes to'thc'com- 
mcrciaiyfribV, ’ 11000; the facrificing pricft,;;!i)r;td Cc^i-Slcira;. for riches' are 
cenfured' dra purfuft''- 6 r tHefe“ cfaflcs'.''**.‘‘,Khb\Vledge’;’*^ ths^ knowledge of 
God:' this may belong'-t^meiTbr aUtclatTei/by thc'^powc'f of deftin/. 
Liberality /’‘the meanihg‘is'obvious;i‘it may relate to men of all claffes. 
'“;'VirtuouVaftToVs^ pyruy:“ or: (reading 

inftVad of . eriy 4 /f/-^hcyu 7 chaft;of^comm ; "meaning alfo 

\he fal'e.of^he’m r'an^^ appVftains fo'thc cpm tribe. By the con- 

hc&W'plhiclefoihVr 'dufies'y^^ tojpieXcveral claire$,are cornprehend- 

Progenitprsyb'j^^ "of a ' fon, through 

it*rs;lhcr’^5r'c'yrogW'7t^^^ ayroofty_xccnent ftiare fliould be allot-, 

t^ to himV.^,y‘4'*7^'r^7'^^ 7: '■-’-7 ' ' 

WEALTji-'is yncidchtajly- mentioned"' or it-is intended to 
IfhoWj-fthac a fupcriduf iha’rc^ihyi bc/alloitcdto^one, ' who'is able to acquire 
‘ricHcy ‘ V-Father'bf "a fohj” .thcWvord' friim ‘its'’c‘tyrnology * fignifi'es related 

^to an cxccllcht'fdn,' f /. ’ ’ i*'; ’’ • - 

I 1 r. ',v ^ /'•• ••' 5*-“' — • • ’ 

When partition is made' among Ions,, an equal fliare muft b'c allotted to- 
the mother with her Tons,' {and to the wives of'the paternal grandfather 
-withuheir grandfons j'ashas'bcen alrcadyrnichtioncd.- ' But in the cafe of a 
5't//?rtf..it.wiil bc;dcchn:d; that ho deduced allotment ftiall be given io'iif 
Jlijihrn. A ; ■* - . 


R'agiiunandana. 


-Tni$ -it /grounded :on the; text of 'MrKO.’(LXVI),' It may, be objeaed, 

’* TJwnpnology irtWftittaia'theteu, foQj'q-i-r, bcarins ll»? fame fenfc,with 

(oa ttttj, « termhiticn dcno'.L'ig ex«llfn«, 



( ) 

that, if the deduced allotment, being included in the fharcs, render them 
unequal, this would contradidt the obfcrvation of J/iiu'ta vahana and 
others, in expounding the text of Menu (XXIX), that * unequal partition 

* on account of filial piety or the like is forbidden, not the d“du:Scd allot- 

* ment, which is no lhare.* But Va^chespati-bhattaVha^rva holds, 
that * the dedu6lion in favour of the cldeft bj birth is denied to the 

* fervile clafs, not the deduction in favour of one, who is preeminent by 

* his good qualities.* The text will beotherwifs expounded under the title 
of partition among fons by women of the four clafies. The cafe of him, 
who, through hzinefs or the like, refufes to labour for the fupport of the fa- 
mily, or of one, who, being very able to cam a livelihood, fupports his own 
family without ufing the paternal efiate, has been already confidcred. 

The texts of Ca tyaVana (LXXIX i and 2) have been explained in 
the preceding chapter. The firft verfe relates to partition made by the fa- 
ther. The fecond exprefles, that a nephew, wbofe own father is dead, 
fhall receive a fh^re from his paternal uncle. The condition, provided he 
had received no fortune frorahis grandfather,* muft be extended to this cafe. 
Confequentl), if the gcandfons, having received allotments from the pa*cmal 
grandfather m his life-time, refide apart, and their uncles remain united with 
their own father, in that cafe, when ihe(c make a fecond partition, the grandfons 
fhali receive no fharc. However, grandfbns-are entitled to obtain partition of 
that property, which had belonged to their paternal grandfather; but the for- 
tune, prcvioufiy allotted to them, bars a fecond partition of the fame cftalc* 
The text of Ya'jnyawalcya (LXXVIII) has the fame import with the 
laft hemiftich of the fecond verfc, and the third (LXXIX '3) relates to the 
fame fubjed. ^ 

The text of De'vai.\ (L^^XXI) is thus explained iQ-the Relnaeara: 

* partition among undivided parceners, and a fecond partition among divided 
« relatives living together after reunion, extends to the brother, to his (on, 

* and to the Ton of that fon } it Hops wuh the /bn of that grandfon, being fourth 

* m defeent jren it* ecnTian arcejior * ** Fourth,*' counted from the own-r 

of the efiate is preceded by the infcparable particle afi (or £)$ 

which d'^not'S * h*’’Jt cf fpace cr ttTt* Confcquently, if brethren live to- 

T t ’ gether 
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gethcr aftsr the death of their father, a brother fliall receive a fharc when 
partition is fubfequently made ; or (hould one of the brothers die before his 
father, his fon fliall take his fliare j fliould he alfo die before his grandfather, 
his fon fliall receive the fliare : and if this laft alfo be dead, his fon (hall not 
take the allotment ; for he is more remote than the fourth in defeent. This 
rule is applicable where partition had not been made j and “ fecond” does not 
relate to this cafe. Again j two brothers have reunited themfelves j afterwards 
their fons, grandfons, and great grandfons die : in that cafe the fon of the great 
grandfon fliall not take a fliare. In the glofs of the RetnScarOt it is faid, * ex- 
tends to the brother, to his fon dccj* brother denotes the fon of the reunited 
heir, or fon of the uncle; for it is there remarked on- the text of Df/vala 
(LXXXII), that ‘ It is applicable, when, partition not having been made, pro- 
perty, not enjoyed by one coheir, is folcly enjoyed by another refiding in the fame 
province.* For the brothers are feparated; <but fome property, remaining nn- 
divided, is fucceflively enjoyed by one brother, and by his fon and other dcfccn- 
dants.and is not enjoyed by the other, nor by his fon and'defeendants: after- 
wards, jA’hen partition is claimed, a confiderablc hpfe of time intervening, this 
text regulates the dccifion.^Confequendy,ifit be claimed by the brother, by his 
fon, by the fon of that fon,~or''by therfon of* this 'grandfon, partition fliall 
take place; but, if it be^clatmedhy ’the fon of, that great grandfon, partition 
fliall not be made.. However,' property veils in the occupant, becaufc the 
right of the other is annulled by adverfe poflclTion: accordingly the text is 
pertinent; Except on failure of kinfmen allied^by the funeral cake, the claim 

of kinfmen allied by family , only is not valid.” Here affinity by the funeral 
cake is referred to the owner of ihc'propcrty ; confequently it is not extended 
to the fifth in defeent: and this rule'is applicable when the party rcfided in the 
fame province; but, if he rcfided in a foreign country, property Is only devefted 
by ufucaption, after thefeventh generation, as will be mentioned. 

, r" ” ^ 't « 

J 3 ut fonic expound the text of De vala (LXXXIJ, ‘ among ondlvidcd per- 
ceners (meaning heirs, 'who are reunited, and thofe, between whom partition 
has not taken placc^, and among divided relatives (or thofe, between whom par- 
tition has been made), wlio live together, thatis, in the fame country, a fecond 
diftribution, or partition made after reunion, and a divifion of property remain- 
' >03 in parcenary when the difttibotion v/as made, andyj/r^ enjoyed by 

one 
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one heir, extends to the fourth In dcfcent but, if they do not lire together, 
that It, in the fame country, it extends to the ferenth generation, as will be 
njcntioned ’ They expound the fahfequcnt text (LXXXH), ‘fofar, that is, 

* far as the fourth in defeent, relatives, or perfons fprung from the £.me 

* firmly, are faptndas, or connedled by the mutual relation of giving and 
' Teceiving the funeral cake. Bejond him, namely the fourth in defeent, the 
‘ funeral oblation IS refcinded, the relation by the funeral cake is cut off". What 

* follows from thefe premifis ? The IcgiOator adds, fages admit, that fucceffion 

* follows the funeral oblation , if there be a connexion by the funeral cake, par- 

* ticipation in hereditablc property is acknowledged! that is, inheritance* 
‘ takes effw<51i if there be fuch a connexion. This is the fols purport of the 

* phrafe ’ Isitnotfuperfljous to fay, bccaufi property is vcQcd in the occupant, / 
the fifth in defeent ftiailnot partake of jhe heritage, for he ^ courfe is not 
cntitl-d to inherit, fince the right ^^of the fourth alone is propounded? It 
flioald not be argued, that the text concerns the cafe, ivhcre the deiths 
happ-n regularly, the owner dying firft, and his fom afterward Were 
It To, undivided” would be a fuperfluous^term,- for, in the cafe of 
undivid.d coheirs, (hould fuccefiivc perfons die regularly, (the Ton after the 
father), participatio i may extend even to the hundredth generation. It is not 
ordained, that partition among the defeendants of partners in commerce 
fliall not extend to the fifth or remoter defeendant. To the queflion pro* 
pofed. It js anfwered , in the'^cxpreflion ** divided heirs,’* the regular deceafe 
of the father before the fon is fuppofed, hut m the phrafe undivided par- 
ceners,” the premature death of fbns before their fithers is fupp&fed. Or 
this hw may not. relate to reunion, forthe text of BaudhaVana (III) 
efiabhfhes the fucceffion of the fons of a reunited heir, and fince they are 
not divided, it is alfo proved by this ciccumftancc Conrequently, b/ men- 
tioning partition, property is declared. * Tor inftance, the great grandfbn 
of an undivided coheir (hall (hare with the brother of hw paternal great 
grandfather, that is, any property, which had remained in common, /hall 
be /hared by the great grandfon of a divided heir. This comadcs with the 

text of Ca't\ aS ANA. - 

BtJTOthcrs expound thetext, •amongtindivided/.arr/rrrr, andtfjss^^divi- 
‘ ded heirs living together after reunion, partition extends to the great grand- 

‘ fon 
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• Ton of the owner Or, imong heirs iindivitlcJ from the day of iheir birth, 
or living together reunited ifteri partition, &c The reunion of parin-rs 
in trade is excluded It follows therefore, tint reunion is only affirmed of 
brothers and the reft Among them, i fecond diftnbution of bentage ex- 
tends to the great gnndfon The meaning of tlic text is thus obvious, A 
fubfequent verfe (LXXXII) declares generally, that a great grandfon ftiall 
fucceed to the heritage. 

No author has mferted the text of CatyaVana (LXXfX i) under 
the title of partition made by a father But on the reading, “ ftiould a fon 
die fmtiti putrej, the agent in the fentcnce, orper/bn by whomftiaresare 
allotted, IS prefented in anfvvcr to the queftion, fon of whom? as m the 
phrafe, he behaves with piety towards his pother, and in iimilar forms of 
exprcftion now by thus declaring, that, ftiould the fon of him, who makes 
the partition, Be dead, the fon of that fon fhall partake of the prop*rty, it 
furely follows, that this relates to partition made by a father. Accordingly 
the expreftions, receive ins flaare** and fo forth, are not unmeaning nortn- 
occurali. Baton the reading of Misra (mjeprete), which he expounds, 

* when the brother himfcff dies,* the text does not feem to regard partition 
tnade by a father As m the phrafe, when the principal himfclf is abfent 
let the fon fupport the family, “ himfelf ** fignifi-s the perfon, who ought 
to fupport xt, fo, in this phrafe, ‘irhimfclf** ftgniffes the perfon, who 
fhould regularly fuccced to the eftate by fo explaining that reading, 
the text muft furely relate to partition made by a father and accordingly the 
expreftions “ receive a ftiare ** and fo forth cannot be unmeaning But 
“ undivided ’ muft fignify one, with whom partition has not been made, 
•for the brother’s fharc is implied However this text muft be adduced, is 
,well when the proprietor is living but his Ton dead, as when both the propri- 
etor and his fon are liiing but the fon of that fon dead, or when thefe arc 
all living but the fon of that gran-yon dead The law may be thus con* 
cifel) expounded. 

I t 

CWH 

Vasisht'ha — A SHARE of the heritage with the brotliers 
fhall be allotted to the widows have no offspi ing but 

alC 
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are fuppofed pregnant, to he held hy them until they feveral- 
ly bear fons. - . . . - • 

Since women receive no fliarc when partition is made among brothers, ■ 
the text appears unmeaning. For thisreafon Chande^swara propofes the 
fubjoined interpretation : “ widows** here fignify wives of dcccafed bro- 
thers. If they be fuppofed likely to bear fons, a Ihare muft be alfo allotted 
to them : but, if no fon be produced, that fliare belongs to the brothers ; 
and the widows muft be maintained by them. Confequ'ehtly fhares arc on- ■ 
ly allotted to widows for the behoof of their fons. The brothers fucceed 
to the lhare of a childlcfs’ coheir,’ although he leave a ‘wife ; and they 
muft fupport her; this follows ’evidently expojltion of the text* 

Again ; ona curfory view, this appears jneonfiftent with the text cited in ano- 
th'erplace (CCCXCVIII).' It xsthusfeconciledby'JiMu'TAVA'HANA and 
others: a wife equal in' clafsTucceeds.to the eftate of one, wholeavesno" 
fonj buta wife of unequal clafs'/hall -be’ fiipported 
Others reconcile' the apparent difficulty in another mode. The whole fub- 
jedt will be difculTed under the'titic of fucceffion to the eftats of one, who 
leaves no male iffue, • “ 'V* 

It (hould be here noticed, that a'fliafc muft alfo be allotted, from parity 

of rcafoning, toa ftepmother.whois'fuppbfed likely to beara fon: and fuch 
is the confident purport of the text as cxplainVd by Ji*mu'ta va^i aha and 
the red. But, according to'lho'fe,' whdcqntend for the right of the depmothcr 
to receive a (hare when partition islihadc among brothers, the phrafe, until 

Ihc bear a fon,” would' be unme^ing. ’ To this it is anfwered, an equal 
(hare with the brothers mud be fet apart until flic bear a fon j but, if no 
fon be produced,7thatfharcdiall be taken by the brothers. But the allotment 
of the depmothcr, bririg dircflcd by another text, Ihall riot be refumed, even 
though flic bear no fon. Others confidcr this text as relating to the fonbe- 
gottenonan appointed wife by a kinfiii^i' This will be explained In its 
place. ■ .7;: 

This parlhion can only be made after difeharging the father s debts. 
(CXI). RAcnuNANDAHA and others expound the term, which occurs m 
. . U u 



( ^ 7 ° ) 

that text (CXI), to thofe, to whom payment bad becii promlfcd by the fa- 
ther/ But the debts of the paternal grandfather muft be difchargcd previ- 
ous to' partition of wealth inherited from him. If there be no property ac- 
quired by the father, and the whole eftatc were left by the paternal grand- 
father, ftill, fince it became the property of the father, his debts muft be paid 
before any partition can take place: and, if the paternal grandfather fhould 
leave no property, his debts muft be nevertbelefs difcharged • and that before 
partition': elfe the fubfequent arrangements would be difficult. In fadt, 
debts of the paternal grandfather become debts of the father ; they are charge- 
able on him in the firft place ; next on his fon, as has been already noticed : 
but the great grandfon of the original debtor ftiall not be compelled to pay 
the debts, oinlefs he take the aftets. 

In what circumflances is he confidercd as holding theaffets? Is it only 
when he becomes the immediate heir of his'anceftor, who has furvived his 
own fon and grandfon? oxiihe VAwwiXtconJideredasfuchf when the fon fuc- 
ceeded 'to the eftate on the^'deatb -of the proprietor, and after him, the 
grandfon I’and on his ‘demlfe.’^the “great grandfon? The anfwcris, when 
the eftate of the ariceftor paftes fuccefllvcly to' his Ion, grandfon, and 
great grandfon, this laftds not ihe’ immediate heir of his great grandfather, 
but of his ownTath'cr^ * ElfciJa m3n7fuccccding his father in the poffelfion 
of property, which had becn'confejrcd on him by any perfon whomfoever, 
would, ivitb equal 'propnetyt be Vonfidered as holding aflets of the donor. 
Although the fon of a - donee '^bc">nbt^confidcrcd as holding affets 
of the donor, bccaufc his title, being'’ derhed from fuecejfion^ is very dif- 
ferent from ‘ one which is 'held '“•under a gift, why fliould not a 
man be confidercd as bolding affets of the donor, if he lumfclf be the 
perfon, on w hom the property 'w'as .beftowed ? The term being limited to 
lucceffion in right of affinity or fclatiori.Tor the fake of removing this appa- 
rviU difficulty, lie cannot in thjs-*cafc be confidercd as rucccflor to tlic eftate 
of his paternal great grandfather, for he fuccccds in right of his relation, 
as fon, to his own fatlier. Confequcntly he, who fuccccds to the eftate of 
another in riglit of his relation to him,^is confidercd ns holding aftets of 
that perfon. A brother’s grandfon inherits, in right of his relation to his 
great grsnJfallier, an eftate devolving on lum from one, who Icivee no heir 
t within 
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within the degree of brother’s fon: mull not he pay tl e debts of his patcr- 
nal great grandfather ? He does not fucceed folely in right of his relation 
to his paternal great grandfather; but as great grandfon of the proprietor’s 
father. There is confequently no difficulty. It would be vain to purfuc 
minute dlfquiGtions. 

It jfhould not be argued, that, becaufe the debt \Vas fucceffiveljr due from 
the fon and grandfon of the original debtor, it therefore becomes, in rfpebl 
ef the great grandfon, a debt of his father and grandfather. A debt is faid 
to become fucceflively due from a fon and grandfon, merely to Ihow, that 
the debt of the paternal grandfather muft be paid out of the property of the 
father ; elfe, even the debt of the paternal grandfather would be payable ^.dih 
intereft. Nor ftiould it be objedled, that the law, which dircfls the payment 
of the grandfather’s debt without intereft, would, on this fuppofition, be- 
come nugatory. When a debt Jias been contradled after the death of the 
fon, the grandfather fubfequently dying, his debt cannot devolve on his fon, 
becaufe that fon is not lii'jng: the text, which dire£b payment without 
intcreft, might be pertinent, as relative to this cafe only, Norfhoulditbe 
faid, this is admidible. It is refilled by common fenfe,. Therefore, •' pa- 
ternal” fignifies relating or appertaining to the father { and the fimilar 
detlvajive fiam. bears a-.dmlUc feofet tbat'tda.tiQO. confifts In. 

the producing or incurring of the debt; but in refpeQ of the great grand- 
father there is no difficulty,' for, although his debt devolve on bis fon and 
grandfon, it was not incurred by' them.' ^ 

R AGHUNANDANA and Others rcmarlc on a phrafe in the text above cited 
(CXI) '* care being taken, that the father continue not a debtor,” that if they 
cannot immediately pay the debt, they muft-promifc the creditor to pay it at a 
fubfequent time in proportional lharcs. That promife will not run in this 
form, this debt lhall be difeharged by me,” 'Were it fo, fince the father 
would not be declared exonerated from the ‘debt, it could not be faid, “ care 
being taken, that he continue not a debtor.” Confequently the debt 
muH be undertaken in proportion to the fharc received out of the heritage ; 
forinfiance, if the debt of the father amount to ^hunirci fuverrMs, four 
brothers muji feveraHj declare, ** twenty five Juvernas thereof conflitute a debt 

due 



due from me.” Were it To, would not a fon be liable to pay intcrcllancw 
on fuch a debt, it bad .already accumulated to its higbeft limit; 
for the rate of inlcrcft ordained by the Luv, when it has not been cxprejjly 
Hipulatcd, cannot be barred ? It firould not be argued, that it is not a debt in 
the rigorous fenfe of the term, bcc.aufc there appears no pecuniary iranfac- 
tion ; and for this rcafon nointcreftispaid. Were it fo, no intercfl would be 
paid on . the principal fum, altboiigb it bad not acctimulaud to its htgbejl 
//w/r.-’ .To the. queftion propofed, the anfwer is, it remains the fame debt 
, after; the, promife of payment, in like manner.as-a debt fold: hence inter- 
eft does, not recommence. As in the cafe of a debt fold, ihould it happen to 
fcmain~unpaid, the debtor incurs the (inful taint arifing from the nonpay- 
ment of adebt due to a perfon of the buycr*s clafs, not that, which arifes 
from the;‘nohpayment of adebt due to a perfon of the feller’s tribe; 
and, a' prefercnce being given in the order of the.clafics when debts are dif- 
charged.jas the •prefcrcnce'’-,folldws the tribe of the buyer, not that of the 
feller ;.,fo, in this cafe likewifc,;fhouId the debt happen to remain unpaid, 
the foh .alone fftls'.'toa region of torment, not;>lji^;ffathe'r. Again; if it be. 
not difeharged by^h]^* it^ muft be,paid "by;*the fon’sfon; for it was the 
debt bfliis grandfather. - But if.it do notfucccfllyely devolve in this' manner, 

- it.lhalI,nof-be'’,difch’afged;,by 'the fon’s'grandfcn-againft his will. 


r. 


' -It ftiould.behcrc.fcmarked, that he, who 'is averfe from the performance ■ 
of his • father’s lobfequiss,"' fhair nop' obtain^, a ftiare of the inheritance 

(CCCXX) ; if land be afllgnedlfor-th'e father’s krdddba\- by the unanimous 

confent of allfthevparccncrfi;:e3tpreffcd,in\his‘fdrm, “ this land is fet apart 

,for the paternal not. be divided, fo long as they 

Tpoftefs any mean^'dfJupportV .this.praajcc fubfifts in fome countries. 


CA'TyA'vAMA :«TiiE ';houfei ' arable ' Jand, and ’ quadrupeds, 
which are’ difdovered ’to Have been the property of the deuajed, 
muft beequally divided:, if it'bejuftly fulpe£l:ed, that cf- 
feHs arc concealed, a difeovery by ordeal is preferibed 
. by law. f , . . / ; ' ' ‘ . ' V ■ ■ 


■T.ii; ttrm is ^plained '• ordeal" by Ragiiuhakdana. 


CXiX. 
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CXIX. 

Vrihasp'Iti — Thus Me^u declared, that houfehold uten- 
fils, bealis of burden, weapons, milch cattle, ornaments 
and flaves, mull be divided, when difcovered among the 
heirs ; and that, if effeQs 3.re. juflly fuJpeEled to he Jiidden, a 
difcovery mull be obtained by the c6p.a. 

The cojla^ fa}s Raghunandana, is a particular form of ordeal, 
Lais^ers explain it, ordeal bj touching water, in which a principal 
idol has been wafhed More on this fuhjcd m^y be found under the title 
of trill by ordeal 

On the death of the fiilicr, the mother has a claim to an equal (hire 
with her own fons, their mothers (ftepmothers), or his mothers (wises of 
the paternal gTandfather), « lantufly explained, take the fame 

allotment, and the unmarried daughter, each a fourth oFa fiare (LXXXV") 
Mothers, fa)S VisHr u (LXXXVI), takealiotmcntsproportionatetotheihares* 
of Ions, and fo do unmarried daughters Since this coincides wrh the text 
ofVpiHASpATi (LXXXV), therefore, according to the fhares allotted to 
their own brothers, unmarried daughters fliall take a fourth , thej take a 
quarter of the (hare allotted to their own brothers fuch is the eKpofitioa 
deli\ercd m the Rflna'-ard, But to he-, who has no brother, fuch a finre 
mull be given, as ought regularly to be allotted* j/* f'e bad one a quar- 
ter cf the fharc, which would be allotted lo a fon o'" the fame clafs 
\ jth her mother, fhall be computed and given to the damsel for the pur- 
poQ; of defraying her j:i/p/w'<?ercmony fuch is the determica^c fenfe of 
the text The meaning IS, that theiourth part 2 /' fball be-giicnout 

of the wl ole cibte A fourth part b-ing mcn^ion-d in federal texiS, 
fo much only fliall be given , but the purpofe is to defray the njpt al 
ceremon) SUch is the interpretation propofed in the CalpaiTu, w ith which 
thd blitarjlaia and P/'Jraf<7 concur, as is remarked by^CiiANDEsi ata. 
Confcqucn*ly the brother of a daugh’er produced the Brahiran r if- 
fiiall have four {hares 5 and his filler fi all have a fourth part of that ollot- 

• Thu text u aCirtbated to C* tTA nuA la c jeRj, led a ih*rc rc f ‘ TLu Xati tv 

of ‘ Tiui Mixv r 

X X 


meat 
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mcnt/ or one' Iharc :-but' the ■■daughter of a CJJjatriya wife lhallhavca 
• quarter Icfs than'that'fharc, and.fo forth, in the order of the clafles. Hence 
. the meaning of the i-c'markythat-tlic fourth part qf-a/Oiarc fliall be given 
but of theVwhoIc'cftatc, •is. 'that a quarter Jl'are. {liall.hc made good 
,by taking ayf(^V;V«/'fum out of the allotments of all the brothers. All this 
is’ copied from CiiANDE^swAnAv -p:' Y. ’• *'•- 

■ It follows from what has been faid; that the law does not pofitivcly direct 
'a'ffiarc to be given to fiflers as well as to. brntlicrs.-but-their nuptials muH be 
defrayed, 'by alTigninga fdurtK parc.^^ for that purpofe. Accordingly 
the fifter, ‘taking a'ipurth'part, and defraying* the charges of her nuptials v/ith 
fbrae part^ofthe money,' may ikt*ep\he‘Tcrna'inder/; but Her brothers muflnot. 
defray her* nuptials^ with a“veiy.inconfi4erablc fum by; any unbsccviing means- 
of ‘^aVfimnfi_ fo/'thivehd/ythe'‘allo\ment;:or ^ part is dircbled. 
-Hence it’is faiH; 'the purpofe !is to.dcfray!the^nup't^ On this 

fubjefl -M is R a fay Si'ltjie'* allotment; oC.a‘‘ Jpunh ,p,aTf is.- indeterminate ; but - 
the meaning is.'v'tj'at/fb^much. fliajl;be'giy 9 nj‘,as.n^y'be iiifficient to defray 
the icx'pehfestdf’thc mafriaj^e'.;-<RAGKONAijp'A'N a lobfervesi.that the text, 



. 'Menu It^To brothers 

■■ ':\give portibns;but of theiri.awii;allotmerits‘'rerp'eH^ ac- 

-cordhi^ to tKi'daJjii}6j jlim each-give a 

' foufth' partj of'his:pwn;diflin£l"fliarc‘;'.ahdHh'eyj who re- 
fufe to ffive, iHall.be'deCTadcd.l-S'^vvn-'-r-* ’ * . 

JjMUTAVAVANAV*’commenting.-bn’ this fckt,^ferharks,_fincc it is cx- 
prefled •*? let brothers’ give ■'pbriiohs/* an'dyfincc degradation is denounced 
if thcj'Tcfufc to the allotment,*!! follows^ that-daughtefs do not receive 

fueb portions as having a right to' fliarc in the fuccefllon, ;■ -To one, brother, 
who is entitled to h'JItarc 'i^.thc fucceffion’,' another brother does not give a ■ 
portion out of his ovvn aliolmcnt: ifa daughter were entitled to partakeofthc 
fuccefiion,' tlic parccnc^, not voluntanlyryiclding'.hcr'lliarc, would bccom- 

- . ' • pcllcd 



polled by the king. . ' Hence degradation.'-inflc.id of amercement, is properly. 
Hated m r^£r'c^ iihder a title of jurifpreden'cc.'. '^For this reafon;it is faid,.- 
** out of their own allotments.” -A portion may’wellbe girai by a parce- 
ner, out of his allotment, -to oneV'-who' is hbt'chtiiled' to' partake of tlie fucr 
ceffion. HelaVud^ha and'othefs;hdld,-that,^'fo much' only fhould be 

* given, as is fufficient to defray the expenfe .of the iacrament'^r JJMrrAfgee' 

* but a fourth part is mentioned’by way of example/ "If, there be brothers 

unequal in clafs, and hone of equal clafs.'-fliJl^a portion'^ mhft be given; clfe 
the inveftiture cr marriage of-a finer.’ wbuYd .In this- cafe’ fail/.'. Nor fhould a 
quarter of their o\yn /hare be'given, ‘hy brothers lijeriour inxlafs, to tHedaugh-. 
ter of the Brdhmsni 'wife:' for“CnANDVswARA- obfcr\'cs,V that the -portion 
{hall be fixed at the fourth part of the (ha’rc, which would belong to. a fon of 
the fame clafs; ' .'y ./.■ 




The text' of Me'nu (CXX) is'thus'iotcrpretc&4.'tHc':f6urth'part .qf-the 
{hares, which are allotted tobrothers'of the'fame clafs- wiih'thc filler, ‘ {hall be 
computed; and deducing that furh,y«/tfepr^?r//a;7rout of their own fcv'cral 
{hares, the brothers ft]aIl'give-it''as a portion to the unmarried daughters! 
If the text hz tt^i/tickbhy'ab /tcM^ydi&'infleali of i'aHByo'nUbhyeh;' iV.t iz- 
petition fuppofcs'twq'ormore brothers j/and'thb fchfc is,.'taking'a qiiaricc 
of the allotment of',a brother equal in clafsi let the brethren giv’c ifas_a por- 
tion to the unmarried daughter^. . THc'iainejmeahingIs alfo conveyed in the 
glorsoFMiSRA.'-'It is'-not,- however, ^h'e'lhhfc pF’the text, ’tli3t all the -bre- 
thren fhall take theTu'm''out'bf the’allotracnt onhbreb'rolHers only, who are 
equal in clafs •xltb the iihmarritd'jijler'; for thcJrclV.of the brethren cannot 
takc^ the fourth part of the (hare belonging’ to the brother',' who is of tlicfame 
clafs icitb the itv.marrltd JiJleri tlie cxprcflion''*.out of their own allotments * 

. w’ould be therefore unmeaning; and .the invefiiture of \marriage'f. a fificr 
might fail, fliould fhe have no’bibtlicr equal irt clafS. - ’ ■ »- 


' It is difcac’d," that a fburtlv-part^of a &arfc fhall be given; Vnd that clhi- 
meat, according to Cii’as-'de's war A, ‘is merely intended to defray theexpenfes ■ 
of the ruprial ceremony : - Others* hold, that fo’rauch only £ha!I be'given, as 
is fufllcicnt toaccomplilli the facn'mentcrmeir/age,- On this Jr mu-’ 

TA VA HANA'rcmarks’, lint, if the eftate be cbhfidcrable,- aTulHciimt fum for 
... . . • • 
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.the nuptial ceremony fiwll be given ; and a fourth part of a fare is not po- 
fjtiv'cly direded; . .This mufl be undcrilood, where the number of daughters 
.and'fons is equal: if the number be unequal, a large fum is thus given to 
the daughters, or the fons ore altogether deprived of their (hares. Nor can 
this^ be proper} for the Ton is preeminent. A, fourth part of aiharemuft 
^,be .given ,to fiftcrs; but, if they be , twice or .thrice as numerous, they 
>yould receive a greater fum than their brothers ;JF they be four times 
as nunrerous, the brothers would bc^deprived of tlicjr fliares; if tlicy be five 
times as numerous, ,t1Ve cafe \yould be very puzzling.' Yet fuch a cafe may 
•occur. The.rule forgiving a quarter pf.a-/harc cannot therefore be received 
'.without exception. «... In Ja<Sl, the rule only- bears,- that^a brother Aral! give a 
^fourth•pa'rt,^if •he^havc aconlidejable allotment. if lificrsbefcvv in 

■ number compared with the brothers, ';Or if. there be no. brothers, another rule 

..of^yisHNurinud'be.adpuced.i,-' 


Vishnu,: raafriage/and, other ceremonies of unmarri- 

■ • '.'i I- ' ' ■•n' .1 'r..^ ..i-_ .......I,.!. 



Tiip.tsxj of.^ENU raay'hd'Un'dcrftbodln .two fchfer from the ambiguity 
'pfAhe^terms.’./Lct themgivc^o*eachlBfter'a p^^ equafto the fourth part 
of the fliarc allotted to a brother bf'thc -farnc cbfs, 'making up the fum out of 
their .ovvp aUotmcnts refpeaiyely^/r.ar le^.them to their fi/lers one 
fourth part'of lheif..,refpcdive allotmcntsii'^Confcquently, fhould the fifters 
and brothers' be; eqUail/ n'umeVpuy.la.quartcr of each allotment muH be 
given ; , if they^bc lefs. numerousi;^ portion equal to a "quarter muft be made 

—^..4 2 '•c ' C-.-L' ; .i - -r, - . 


^ good for each fferifif they be Xriojenumetoust let the brothers, dedudtinj 


'.J 


■ fourth part from llicir own allotment's rcfpcilively, 'throw all thefe fums to- 
gether,; and defra'y" the. marriag'es. ’dr all their ' fifters out of this fund. 
Howcvcrj.yh^'.rulc of giving a^ "quajtcr is only intended to enfure the purpofe- 
For indance a wicked brother might-fay*, “ my fifllr fljall be given to this 
abjcil perfoni who will accept a. fmall nuptial portion ; I care not for the cen- 
“ fore of the world, provided my wealth be incrcafed.” Prevented in tliis dr- 
-Ago, he mud obuin * an honourable and fuitablc match for his fidcr. He 
' muft 
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muft give fo much, within a quarter of Iiis own allotment, as fufKccs lur 
fuch a marriage. Ilowev'cr, there is no harm, if lie exceed the quarter. 
But, if the precept for alloting a fourth part of a Hiarc be unirerfal, as luppofed 
by Ciiakdeswara, then, ihould two /bns inherit a ibrtune of ten trillions, 
they would both be guilty of a moral offence, if they happen to expend Icfs 
than half a quarter of that fum on the marriage of a fiftcr. Now that is not 
confiftent with common fenfe. Hence the precept, conveyed by the rule, 
is this: let a brother give money, not exceeding a fourth part of his own 
allotment, until the faerSment be completed for his filler, 

Tnz RdrScara other works, and Rachukandana and the reff, 
concur in expounding ‘ facrament, * as denoting marriage. The term 
may fignify the ceremony of giving a name and fo forth; why is it not fo 
ex'plaincd ? To this objeflion, we anfvvcr; the ten facraments are o.dy 
ncccffarj' for twice-born men, not foT''SuJras, nor for women. Authors 
therefore confider the portion afiigned as intended only for indirpenfa- 
blc facraments. The invefiitore .and other ceremonies of a brotlier, 
as fubfcquently mentioned, concern men of twice-bom chffcs : marriage 
is the only facrament for a man of the fcrvile clafs. This’ is remarked 
by Va'ciiespati BiiATT.\'cHAltVA; * for other facraments, befides mar- 

* Wage, are, in refpedt of thcSuJra, voluntary like tbcconrecration of a pool 

* or other fpzntamsus aft of religion ; they arc not required to qualify him for 

* offering funeral cakes.* He adds, ' other, facraments are performed by 

* men of low claffes, on account of their riches, to attain the rank of Sit- 

* iUdra' This is founded on the following text. 

exxir. 

The Bralimc-piirdiia : — A man of ihc fcrvile clafs univcrfaily 
obtains marriage as his only facrament. 

The word *• univcrfaily*’ denotes, iha: marriage alone is' confiantly re- 
quIrcJ. Let it not be argued, thit miy ufc lioly texts, x\Ii=re ano- 

ther facrament is voluntarily performed, The text of Y A Ar A alfo foth'd: 
tli: ufc of prayers pn otlier occafions j **the frrxilc clafs fiiall le fo P’’" 

•' verneJ, the facraments bring performed widiaiit holy texts," That being 
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the nuptial ceremony flinll be given ; ami a fourth part of a flare is notpo- 
,'fitiVcIy dircdcd; . This mull be underftood, where the number of daughters 
,and'fons is equal : if the number be unequal, a large fum is thus given to 
the daughters, or the funs are'altogethcr deprived of their fliarcs. Nor can 
this , be' proper; forjhc fon is preeminent. A. fourth part of a fliare mull 
,be. given ,to fiftcrs; but, if they be, twice or .thrice as numerous, they 
would receive a , greater fum than their brothers if they be four times 
as numerous, the brothers would bc^deprived of their fliares; if they be five 
. times as numerous, die cafe would be very puzzling.' Yet fuch a cafe may 
•occur. rrhe rule forgiving a quarter of .a fliarc cannot therefore be received 
.without exception. •,.In^fa<^, the rule only bears -that a brother fliall give a 
,fourth-part,'-if;he'have a'confiderable allotment. .'^But if fiflcrsbcfcw in 
number compared with the brothers, ‘^OC; if there be no, brothers, another rule 
.of,VisIlKu.Inu^i’be;^d(3uced.^^.'.v/.^;*;•;^'^ 

■ VisHNq,: ‘marnage.;and;Other^cerepi_6 of unmarri- 

'■ •* • r*'* 'cl j }J v«. 


riiE.tsxj of^ENU may ■Jjd-^uffdcrftood'in two fchfes from the ambiguity 
of the terms.’, f-Letjhem givc-to’each Mcr 'a portion equal to the fourth part 
^of the flisfe allotfcd to a brother of'thc fame chfs, ’making’ up'the fum out of 
their ;6vvp allotments ^efpcaivelyj^j^Or. In .th‘em to^Iieir fillers one 
fourth part of ‘their, refpeftive aIlt)imcntsi-''.;Confcqucntly, 'fhould the fillers 
and brothers be- equally numcVous,',a.-quartcr of. each' allotment mt^ be 
. given ; if they^bclefs numerous^- a portion equal fo a'quafter mull be made 
‘gdod/cr.rcri&y^er / if they be more numerous, lef'thc.brothers, deducing a 
. fourth part from tlieir own allotmcnl’s'^rcfpc^livcly, throw all thefe funis to- 
gether, and defray' the marriages, of' all their fillers out of this fund. 
However, 'thc.,mlc of giving a quarter is only intended to cnfu’rc the purpofe- 
For infiance a vvlckcd brother might hy\ my fiHVr fiiall be given to tiiis 
** abjcil perfon, who will accept.a fmall. 'nuptial portion ; I care not for the cen- 
** fore of the wor'd, provided my wealth be incrcafed,'* Prevented in this t!e- 
fign, lie mud obtain- an Iionourdblc and fuitabic match for his fificr. He 

mull 
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mufi: give fomuch, withm a quarter of his allotment, as fufllces for 
fuch a marriage However, there is no harm, if he excc-d the qjartcr 
But, if the precept for alloiing a fourth part of a Hure be univerfal, as luppolcj 
by Chandeswara, then, iTiouId two fons inherit a fortune of ten trillions, 
they would both be guilty of a moral offence, if they happen to expend leA 
than half a quarter of that fum on the marriage of a fifter. Now that is not 
confident with common fenfe Hence the precept, conveyed by the rule, 
IS this let a brother give money, not exceeding a fourth part of his own 
allotment, until the faerdment be completed for his fifter. 


The Retricara other works, and Rachdkandaxa ind the reft, 
concur in expounding ‘ facrament,* as denoting marriage The term 
may fignify the ceremony ofgivmganame and fo forth, why is it not fo 
explained? To this obje£lion, we anfwcr, the ten facraments are only 
necefiary for ttvice-born men, not foT''Su{ira;, nor for women Authors 
therefore confider the portion afligncd as intended only for indifpcnfa- 
ble facraments The invcftiture and other ceremonies of a brother, 
as fubfcquently mentioned, concern men of twice bom claffcs marriage 
IS the only facrament for ^ man of the fcrvile clafs. This is remarked 
byVACHESPATi Biiattacua'rya, ‘ for other facraments, befid-s inar- 

* riagc, arc, in refpeifl of th^Sudra, voluntary like thcconfecration of a pool 

* or other fpontaneous aft of religion , they arc not required to qualify him for 
‘ oficring funeral cakes * He adds, * other facraments are performed by 

* men of low clafics, on account of their riches, to attain the rank of Sat^ 

‘ S^idra ’ This is founded on the following text 

/ 

CXXII 

The Bjalmc-piirdna ‘—A man of the fertile clafs imivcrfally 
obtains marriage as his only facrament. 


Tun word *• uni\crrall) " denotes, that marriage alone is conftantly re- 
quired Let It not be argued, that a''Sudrar[^\ uft. holy texts, ^\h'r ano- 
ther faciam*nt is volumanl} performed Tht,»ext.Df Yamx ilfo foibidj 
th" life ofpn}crs pn other occafions, ** the fcr\ik chfs finll Ic fo 

“ \crncd, tlr ficnment* being p-rformcd without hoi) tex s Ins Ltmg 
Yj the- 


( ) 

ihc cs'V, the <eri of Yav.a foibids gcnerallj the iife ofpraj-ers at facra. 

ti v.-;thout ho’,y tex.5 ? Tba is adtttiffible. end fuel, n pradice occurs in nra- 
ny infarcic. B: it fo in rcfpcct of hoK arcoihcr facraments of 

avon'cn r-.tr=!y voiantarlly i It mud b: fo held m refpea of ccrcmonicsfor 
vonr.cn cfa!iclafrc?5 ibr the author has omiYtcd to mention it, merely be- 
canfe the preceding reafoaiag admits of noewjition. Butthofe, who ara 
clTpefea toargue, that all the 6cramer.ts arc regoitiic for 'didm and for avo- 

mtn, bat thttr marriz^es alone are cclcbnicd in'th prayers, are obliged, in 
ibppCTt of thu option, to give an cxtmffcn to the meaning of the words 
** izuotjals** ** tnzrriage’* which occerie/x'/, as ufed not in an appropriate 
fmre^ but figcrctivclv, for facrameat in general. This point muil be fb un- 
^-Tfrood to-n the test, which cspreTcs, “ the nuptials of women fprung 
" from ttvicc-born chffes are cflrbntd vith pra}ers. 

Sxscs the gtftofa fbamsadofsncp'i^'P^''*'''’’' diieflcd by tiro differ- 

r .1, -t-K—Ven? h'or forlhetettofYA'jHs-AWAl.CTA 
ent tests, mnfcnetooatbeg.rcnr 

, , . .„f'n.,r.as wen to defray the ceremony. 

raenaens the fouitn pert of a ‘S o 

CXXIIf. ■ 

r iltebrdthers, whofe invefli- 

tureand oAercerem by brothers, , 

fit.'icr, thofeceren.onic. ft .onrpleted; and for 

■ ofschom the ftcramenbh 

their fifleis, fay giung a P 
Jhanes, 
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CXXIV. 

De'vala; — A NUPTIAL portion lhall be given to unmarried 
daughters out of their father’s ellate.* 

CXXV. 

Vya'sa; — For any of the brothers, whofe invehiturc and 
other ceremonies had not been performed, the other bro- 
thers, of whom the facraments have already been com- 
pleted, lhall perform thofe ceremonies at the expenje of the 
paternal eflate : and for unmarried fillers, the facraments lhall 
be completed by their elder brothers, as the law requires. 

Si NCE a nuptial portion is ordained in this and in many texts, and a 
fourth part of their brother’s allotment is dated in other texts, by Menu 
(CXX) and the reft, the gift of thefe portions muft be argued tn dlftrent 
cafts upon the preceding reafoning. Ca'tya'yaha propounds both forms. 

CXXVl. 

Ca'tya'vana : — For unmarried daughters a fourth Ihare is 
ordained, and three fhares for fons ; but if the ellatc 
be fmall, a' daughter is confidered as having a right to a 

JaJficient portion, zuithout determining the rate. 

The Uelr.dcara has Uiis comment: ‘if the portion, fixed at a fourth part 
‘ of a brother’s allotment, be infufficient, and a larger fum be required to 
■* defray the charges of the nuptial ceremony, a girl has a right to that fum, 

* whercHith her marriage may be defrayed: fo much, therefore, muft be 
t given by a brotlier, out of his own allotment, to defray his fiftcr s nupti- 
‘ als.’ It Ihould not be faid, that the lame objeflion occurs as abovemen- 
tioned ; if the fifters be numerous, brothers might be reduced to a fmall al- 
lotment, or be altogether deprived of their fhares. Brothers arc not reduced 
to a fmall allotment, nor altogether deprived of their portions, by dividing the 
eftatc into fliarcs according to the number of brothers quadrupled and added 
to the fimple number of fifters, and allotting four lhares to each of the bro- 
• Sc« tbe f'cwl cf lis tc** ** CCCCXX. 

fhrra 
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thers and one fliarc to each of the "fibers. Nor fhoulJ it be objected, why 
has not this mode been noticedby Ji'mutava^han a ? It was his indepen- 
dent choice to omit it. The fenfe of the text is, if the whole eftate be fmall, 
daughters have a right, that is, a claim firailar to property. The meaning 
has been explained in the Retndcara, According to this conftrudlion, the 
texts of De'vala and thereft may relate to the cafe where the eftatc is fmall ; 
and the allotment of more than a fourth fliare is therefore authorized. But, 
in fadt, this fhould only be admitted, when the eftate is very inconfiderable : 
becaufe an unmarried daughter is, as it were, a debt left by the father; 
iince a text himerimmaU if his' daughter’s marriage be not accom- 

pliflicd, and another law forbids the fale of a damfel. 

If a damfel, yet unmarried, arrive at puberty in the houfe 
• of her father, he is guilty of infanticide, hj detaining her at 
a time, when fie might have- been a mother ; ^nd tho dzmkl 
is held degraded to the fervile clafs. 

That country is held degraded, wherein dwells a man, ^vho 
has fold his daughter to the embraces of a piirchafen 

But Ji'Mu'TAVA'uANA'othcrwifc expounds, the text of Ca'tyaVana 
(CXXV.]); if the eflate be inconfiderable, daughters have aright to one 
fliarc, and brothers to three. The opinion delivered in the Retndcara, 
thougli true by the letter of the law. Teems xnconfiflcnt with common fenfe, ’ 
for it may fometimes happen, that the noptui ceremony could be defrayed 
Mith lefs than a fourth part of a lharc. If the father leave no properly, lioW 
fliall a fiflcr's marriage be defrayed ? It is not any \s ay defrayed ; for the texts 
of Vyasa and De’vala (CXXIVand CXXV).diredl. that the ceremonies 
lhall be performed out of the paternal cftatc; n is not indeed cxprcfsly men- 
tioned in other texts, but a ruledircfls, not to explain by other arguments 
v.hat is already ob\ious. 


CXXVH. 

Kaukda — Oit, if no pro]>eity of the father remain, the in- 

»'« t/itt ii 'j. 

veHiturc 
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veftiture and other ceremonies mufl: be performed, out of 
their own ihares, by brothers, for whom thofe ceremo- 
nies have already been performed. 

It (hould not b= argued from this text of Na'reda, that, if there be no 
property lefc by the father, the nuptial ceremony muft be defrayed out of 
their own acquired property received in alms or the like. That is not ad- 
mitted by Ji^mutava^hana* He thinks, that Na^reda propounds the 
mode of efFefling thh invefliture and other ceremonies for a brother, when 
there is no property lefc by the father, having already propounded 
(CXXVIII) the necefiity of performing thofe ceremonies for brothers, as ap- 
pears from the terms of that text (CXXVIII) being in the mafculine gender. 
Confequently, fince he had premifed theinveftiture of brothers, the famcce- 
remony muft be intended by the context, not the marriage of a fiftcr; and 
both tc.xts of Na'reda muft be fo expounded. 

CXXVIII. 

Na'reda:* — For any of the brothers, whofc invefliture and 
other ceremonies had not been performed by the father in 
due order, the other brothers lhall perform thofe ceremo- 
nies at the expenfe of the paternal eftate. 

But others hold, that, rcafoning from analogy, the marriage ofa fificr muil 
t: defrayed by brothers qmx. of their own acquired property; clfc, it would be 
imputed as a great ofTcnce to the father, that the marriage of his daughterdid 
not take place. Ji'mu tava'iiana himfelf has ufed arguments drawn from 
analogy, in treating of inheritance. For example ; in commenting on the text 
of Ya jnyawalcya (L-XXXIII). which denies the participation of a 

Avife, to v/hom female property has been already given, he quotes the text 

concerning a fuperfeded wife (LXXXVIl) : now this is an argument drawn 
from analogy; and that, which is eftablillied in one cafe, is applicable to ano- 
ther, unlcfs a fpecial objcilion occur. No difficulty is even fuppofed upon 
the interpretation of thofe, who confidcr the feminine as underftood in the 
mafculine terms of the text. If the particular pratflice, eftablifhed among tlic 
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of this country, by the mighty prince Bella'la Sena, who 
polTefled unbounded powers by the favour of thefupreme deity, be confidere'd, 
the Brdhtnana^ who is feleclcd by the prieft of the family, muft accept a 
damfel, whofe father is deceafed, to fecure the blifs of all her father’s line- 
age : hence the charges of the marriage mud be any how defrayed by bet 
T.atural guardians ; elfe they would infringe the refpedb due to her father’s 
race. This pradlice, though not enjoined by the law, is here mention- 
ed becaufe it has univerfally prevailed among the Brahmanas of Raii’ba, 
Misra alfo acquicfccs in this opinion. 

It fhoufd be obferved, that, to acquire the rank of Saiiudra, it is neceffa- 
ry for the offspring of a rcfpedtable to perform the invclfitiire and 
other ceremonies ; and this has not been ordained by the law but is founded 
on cuflom alone. 


cxxix. 

Sanc’ha and Lic'hita : — An unmarried daughter fliall take 
the ornaments of a virgin and the female property given 
to her mother at the time of her nuptials. 

The unm.nrried daughter takes ** the ormments of a virgin,” that is, her 
own ornaments, fuch as bells worn on the ankle and the like. 

, Tlic Retndcera* 

jTiiE meaning is, that emamems of the like, which have been worn by 
a daughter in the Iioufc ofher fuller, the brothers fliall not divide after his 
death, deeming them paternal property, but fliall rclinquifh tiicm to the 

damfel. “ Tlie ornaments ofa virgin” miy figeify ornaments which be- 
longed to the mother while llic was a virgin, and what was given to iirr at 
licr nuptiali as caprefled in the follcwing teat. 

exxx. 

— DAUcnrr.r.s lliall take the ornaments of 
their inoth.cr given her .at the time of her nuptials, and o- 
ihcr c!iVai,/;ir'; r.i chthn and the hie. 

Tor 


i 


( iS3 ) 

TtiE ter-n, ufed in the text, figmfics gUcn at nuptials. They Ihall 
alfo take, befides the ornaments, other cffefls, ^vhlch were given to 
their mother at the time of her nuptials, fuch as clothes, mctallick 
\efrels, and the like • and this muft be underfleod, when the mother is de- 
ccafed. The fubjeft will be further difeufied tinder the title of fuccenion 
to the propert; cf a woman. It his been briefly noticed m this place, 
being fuggefled incidentilly. That a girl (hall not take any other property, 
IS intimated m the following te\t. 

CXXXI. 

Baudhayana after premifing the right of inheritance; — 
Thosc, who have not faculties cnhghtened h j knozoledge of 
the law, fhall not take the heritage. 

This text, grounded on fcripturc, denotes that women arc not cipable of 
inheriting. The term (nnndr yab) is explained in the Pracasa ‘ deflitute 
of llrength/ nearing the i^eaLer Jtx. This, as is obfcrvcdin the Retndcara, 
relates to other women than thofe, for \ horn flu'es have been ordained. 
Accordingly DlVala (CCCCXX) mentions the fuccefiion of a daughter 
to the eftate of one, who leaves no male iflTue. This fliall be difcuCed under 
the title of fucceflion to fuch perfon. 

The following text cnjoirs the invcftiture and other ceremonies for bro- 
thers. 

CXXXII. 

Vrihaspati: — For younger brothers, tthofe invelliturc 
and other ceremonies ha\e not been performed, their el- 
der brothers {ball perform them out of the colleSed 
•wealth of the father. 

Some confidcr the term as fubftvtuttd for vtththe 

freedom cxcrcifcd by fages, omitting the regular infledlion and the prolon- 
gation of the \o cl. fl! csrf qj'-rPy fznif'x y'lsrgtr bra'hcrs.) Others 
take the term m its regular fenfe, ** of the joungefl/’ and expound the 

phrafe, 
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phrafe, * out of the commoa cflaie of the youngcft and other brothers^ In 
cHcft there is no differerice, 

^ .The "Retnaccrc. 

The iirft interpretation is obvious j in the fecond, “out of the common 
ellate” is added to fliovv that the joint-ftock is meant, it being already 
fuggciled, that the ceremonies muft be performed out of thceftate of the 
father, in which the youngeft brother has an intcreft : now the youngeft has 
a claim on the common eftate. 

It is remarked in the Retnacara^ upon the text of Vya^sa "(CXXV), 
that facraments of fifters’* fignifies their nuptials. On the texts of Ya J- 
JJYAWALCYA and Nareda (GXXIII. CXXVIII and CXXVII), it is re- 
marked in the fame work, ‘ that the feveral facraments of brothers intend the ^ 

* ceremonies, from that which is performed on the birth of a male, to his 

* inveHiture with the mark of his clafs.* After the death of a father, the 
cldcft brother is alone competent, to perform thofe rites; but, in ref- 
peci of marriage, he, wljofe inveftiture and other ceremonies have been per- 
formed, is alone competent io direSi the nnpttcJ ctrensny for himfelf, wjie- 
ther his father be living or dead. Accordingly many iages have u&d the 
terms “ elder brothers," and “ brothers of whom the facraments have been 
completed." If it were implied, that the facraments flnll be cffedled by 
'money, thofe epithets would he unmeaning. It is not meant, that younger 

brothers, or thofe, of whom the facraments have not been completed, fiiall 
n J^/pnrribute to the capenfc ol a brother’s invcfliturc ; for that u ould con- 
common fcnfc; hecjufc the third brother would contribute nothinj; 
towards the invefiitura of the fecond, hut would receive a contribution from 
him for his own. O.j v.hat argintcnt can tins' be fiiown to be coanfent 
v.hh ten men fenf* ? If it be propofed on tlic ground of tlic Jaw uliich 
n.tcj, ill I the charges mnfl he defnyed by cl.’cr brothers, ofwiiomthc 
ha*.c'b;cn completed, not by ihofe, for whom thofe esremo- 
r ts ! i\c nn h--i I'cifortneJ, (for liut removes the difjnrity ofrtquirin.': 
j' j.r, i i \\i o n the f scranteni* have not been performed, to defray tlic charg- 
ci t ; th-tr own inYrlVuure) i fiil| the epsihel “ elder** avould h; unmeaning* 
li It l< allrjed, tfut, v.I.-.n a cetcnium, otiicf llir.ii marriage. Is crfonconn/ 

I et farmed 
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. performed in an irregular order, for a younger brother before his elder, the 
O due order being a part n-jt tbs ejsnce of a rite, the ceremony is fully accom- 
plilhed by the performance of the principal'a/r^/^n^w/ part, although it 
have failed in an unimportant point; and the text is intended to exempt the 
■ fourth brother, tvhofe facraments had been completed before his elder bro- 
ther’s, 'during the life of his father: flill the confequence is not confiftent with 
,,_^common ienfe ; for the plain inference is, that every one of thofe, for whom 
the inveftiture and other ceremonies have been performed, (hall contribute 
money for the facremsnis of another brother* Confequently all the brothers, 
whether elder or younger, whether their facraments have, or have not, been 
completed, fliall contribute money for the ceremony to b: performed; but the 
eldcft alone, wbofe inveftiture has been- performed, is competent to condufl 
the ceremony. The facramtnt to be completed is the inveftiture with the 
mark of the clafs, not any one ceremony j hnce on?, for v.’hom the ccremo- 
* ny of tonfure only has been performed, is not qualified for acts of religion. 

CXXXIII. 

Menu — Till he he invejied xvith the figns ojhh clafs, he rouft not 
pronounce any facred text, except what ought to be ufed 
, in obfequies to an anceftor; fince he is on a level with a 
''Sudra before his new birth from the revealed feripture. 

He is on a level with a ''Sudra, becaufe he is not qualified for reading the 
Veda ; neverthelfs, he is not uncntitled tp refpeft. The brother, for v.’hom 
a ceremony is to be performed, muft contribute to the charges of it; as.is 
’made evident by Vr ih aspati ; their cider brothers fiiall perform ihbfc 
“ ceremonies out of the coHccled wealth of the father (CX/vXII). Why 
is it faid, ‘ the ceremonfes from that, w'hich is performed on the birth of 
‘ a male,' fot that is not the firft holy rite? The father alone performing 
the ceremony attending prayers for conception (CXXXIV^, a brother is 
not competent to recite them. The ceremony to obtain male offspring, 
and that of combing the wife's treflss, need only be performed once; 
and having been already fulfilled while the cldcft brother was m the 


• Ch. II, T 171, cxieJ asoijaS'Jl/ b lUi 
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mother^s womb, there is no occafion for repealing them.* By men.* 
tioning * ceremonies from that performed on the birth of a male,* it is in- 
timated, that a brother by a different mother is not competent, in the firft 
inrtance, to perform that and the fublequent ceremonies# 

CXXXIV. 

Let the father himfelf perform the eight ceremonies which 
perfe6b the fecond birth of a twice-born many like the ceremony 
on conception ; or on failure of him, let another perform 
them in regular order.f 


An objcdlion may be bere fuggefted. The remark contained in the Ret^ 
tdeardt on the texts of Na^reda &c. does not feem accurate ; the term there 
ufed does indeed occur in the text of Na'reda (CXXVIII), but it neither 
expreffes, ‘brothers, for whom the ceremonies have been completed,* nor 
‘ elder brothers.* This text might therefore be unexceptionably confidered 
as relating to the ceremonies in general, including marriage. Hence all the 
brothers fliould contribute to defray thefcveral ceremonies including marri- 
age, This has been thought rcafonable by VA^ciiESPATr biiattacha- 
RVA. Hotvever it appears to be bis opinion, that no ceremony can be legally 
performed for a younger brother before it has been performed for the elder. 
That point Hiould be examined by a pradifed mind. 


• Thtfc CcfcmooKi frtttit blnk, »(!, CariUJeSna, a eerrmony w^ith fHcTjH precede conception. 
ai, a lite peirofin-J at the <ipir»uon of ihe third month of pregojney, jd, SinaatStnaja^a, 

pti/croitd la the .ftb, £{h or Sth eocth cf the £r4 prc^Biacy. T, 
t Cy ihtft ci^h: cereoioriri I unJeriliod— ift. y^tataraa; t eeretanry crdiined cn the birth of a nt!?, 
lefteftf frtlijn tf the rircl flrinjj, and whkH co'ififii ia ctikiB- hioi t*de diritled butter out of a goIJea 
fpt«». id, te enony on jinng a eiioc, performed oa t^'c trnih d*y af er birth t or on the 
flrTctil, tacM.hor cTto the baaJrrd lol firft day. jd. ca'r)ing ika thilJ cut of the hoofe 

tu ttf t*if ca the lli'd Krvsr day ef the third Ii,;ht fortrighi fttm hli linh j or to fee the fun in the 

I'lid cr fujth Biesth. ^\,A»\a}tiJaaa; Utht% the cli'd »ith tier, in the Cati or tijhU mcrL’i, cr 
*.hfo tt Lit f3t t««h. jih, Cla'JJ.arata; tie cerrm-Ty ef toefurr, prifor/tird ia iJ,, f cendcr third jrif 
^ *>* I'ltwajttMf Imc.*' tore wl Itileirirba cf tU eJafi* pnfurrard in the clyhiii year frem 
tl r c rrrj^ <f a R'dfaaaa; tat it itiy le ittjciptfd In the ffth, cr be deliytd to the Citrerth ynf. 

^ h. SSx tr.f lie ttrtirxtj cf L»rf tar* Wltwrd ly the CJjatr}, »L.ch muQ r>ci he de'aytd. f^r a 
Wyo-d lU lautrih year; tl C.‘'uU b- prrfoiBsed tn tic fauiih day afirr tie Crfl krrfii'uf. 
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It fliould be here obferved, that, if a younger brother contra6t a 
marriage, while the eider has not yet taken a confort, it is not a le^d 
ceremony perfeding the clafs of that younger brother : the eldefl muft 
therefore contribute money to repeat that ceremony in a legal form; 
and the younger brother mull perform penance. But the contribution is not 
ordained by the law for this cafe. Since all the texts contain theexpreflion, 
...J^whofe inveftiture and other ceremonies have not been performed,*' and di- 
red that thofe ceremonies fhall be performed for fuch brothers; andfincea 
marriage fubfequent to one, which was legal, cannot be confidered as the laft 
perfed rite ( thofe ceremonies having been completed by thejirjl contra^) ; all the 
brothers ihall not contribute to defray the fecond marriage of any one bro- 
ther, whofe w'ife has deceafed. He ought, however, to contrad another 
marriage to fulfil his duty, as direded by the following text, wherein 
‘ twice-born* is merely illuftrattve and relates to the four clalTes. 

But let not a twice-born man remain a fingle inftant exclu- 
ded from the four orders.* 

In the the text of Na^reda (CXXVII) is bhratrlnaman 

fitrva fanferstaibi by thofe, among the brothers, for whom the ceremonies 
** have been performed.” Ji^mu^ava^hana reads bbratrihbib pCirva 
by thofe brothers, for wbom the ceremonies bavc been perform- 
ed. ” According to the opinion of ihofe, who confider the feminine as un- 
derftood in the mafculine terms of another text, “ any of the brothers or Jtf- 
rm*’ (CXXVIII), the term *' ceremonies** mullfignify all the rites, from 
that performed on the birth of a male, to his inveftiture with the marks 
of his clafs; and, in the cafe of a JiJler, it mufl fignify marriage alone. 
According to other opinions, the rites, from that performed on the 
birth of a male to his inveftiture, mull be confidered as denoted by that 
term in every text. Since it is exprefled in every text, that the char- 
ges Ihall be defrayed, «* brothers*' arc mentioned indeterminately; where 
the contribution of money is ordained, that term comprehends a nephew, 
\yhofe father is dead, and other heirs; for, fucceeding to theeftatcofhrs 
‘paternal grandfather, or other anceftor, he muft contribute to the charges 


* If tie hive no wife Iivia^. he h no longer io tfae orJer ol a mimed miD< 
cf a boofekeeper, he muft therefore coefaft seother i»frU2«, T. 
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of the inveftiturc or other ceremony performed for the Ton, as well as dif- 
charge the debts, of that anceftor. But paternal uncles need not defray 
thofe ceremonies for a nephew, fince the performance of them was a duty 
incumbent on his- father /i&wr-V. Upon this fubjedt Va'chespati 

Bhatta'charya fays, * a brother js the proper perfon to perform and 
‘ defray thofe ceremonies for a nephew, if the paternal grandfather be not 
' living,* This IS founded on the following text, and on the rule, that an^ 
expofition of law, eftabliflicd m one cafe, is applicable to others, unlefs 
there be good ground of exception, 

GXXXV. 

Ya'jnyawalcya: — In the difpofal of a girl, the father, the 
paternal grandfather, the brother, akinfman, or the natural 
mother, fliall be confulted in the older here fpecified; up- 
on the death of the firft, the right of giving away the dam- 
fel devolves on each of the others fuccelTively, provided 
they be of found underftanding. 

This fhould be examined. The two aits are not fimilar; for, were they 
fo, a mother isoulJb: hkeuifc competent to perform the m\cftiture and 
other ceremonies for her fon. But on failure of utenne kindred, brothers 
of the half blood and fo forth, as faras learned pricfls (that is, relatives uith- 
in the degree of fapindas, and remoter kinfmcn, m the order of propm- 
quit) ), muft be deemed competent to perform thofe ceremonies, as common • 
fenfc flious. The order of performing them js this, firfl, the rite on the 
birth of a niJefiiould be perfoimcd, next, the ceremony of givinga mme» 
a d fo fcrih ; and among perfons, for whom a ceremony is to be perform- 
ed, it fliould be firfi. done for the cldcft, and laft for the j oiingc.ll • hut the 
ceremony of boring the cars is no rite ncccfiary to pcrfedl the njiCi‘Lorn mat . 

In refpeft of bro'hcrs b) difftrcnt mothers, there is no particular order to “ 
be obfened. Such is the opinion of Raciiuuakd To difuifs this 
fu' jc£l further • ould be fiiptinuous. 

CWaVI. ^ 

Cat LrrrcTS which Akiiifman has cinbc/^hd, ht 
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not a coheir ufe violence to make him rellore ; nor let a 
coheir be obliged to make good what he had expended 
before partition. 

The firfthemiflich relates to cfTe^s embezzled, at tlie time of partition, 
by a kinfman, that is, by a brother or ether coheir : this will be confidered 
another place.* The laft part of the text is an anfwer to the queftion,’ 
whether a brother fliall be obliged to make good, at the time of partition, 
what he had confumed during co-parccnar^' more than his coheirs, in confe- 
qucnce of having a large family, or of his being fubjeft to greater expenfe 
than the others. Confcquently the fcnlc is virtually this; the coheirs fliall 
only divide that, which remains over and above what has been expended by 
any of the brethren, wdio live together and partake of the fame food. Shall 
a brother be obliged to make good what he has expended for the nuptials 
of a daughter? Theanfwer is, finceall the co-heirs are interefted in a duty 
fulfilled at the charge of the common eftate, that money is virtually ex- 
pended by all the parceners : therefore it fiiall not be made good. Norfliall 
that, W'hich has been difburfed for the enjoyment of a woman, be repaid ; 
for the term uCcer comprehends fruition. If it only fignified the 

aft of fwallowing, a coheir v/oold be bound to make good what he had pre- 
Nioufly expended^ for clothes or the like. But whathchas embezzled, 
though not yet dilburfcd mull be made good. This will be explained in 
its place. All other property, which is partible, let the coheirs divide. 
Partible property w'ill be hereafter c.xplaincd. 


The mode ofmakinga partition is declared in a text of Menu (LUI). 
The deduced allotment muft be given according to age and virtue, as already 
mentioned in o former ebafter, Ciiandeswara alleges a reading, yjwj- 
'varndfa vd jdt&b, inficad of famivarndfti^bjdtdb. He confiders fons produced 
by wives unequal in ciafs as comprehended in the text (LUI) by the par- 
ticle “ or” (’■>■&): if there be many fons, ihcporiion of an cldcft.fon is not 


fuppofedrfwf /a r;:rtf the dcduclcd allotment fliall only be given 

r^othc cldcft of them all. By ** many' is meant the number of three or 
more; for Menu has noticed the portion of a third fon (XXXIX 2). But 
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otlier lawyers hold, that the Icgiflator, having propounded partition among 
brothers unequal in clafs, rcfiimes thefubjeft as it relates to brothers of the 
famcclafs, forthcfakcofembcllifliingliis bookly fu/fy explaining, tbefubjeSis 
treated. Tiie dcdu6lion Hiall be regulated in the mode already explained. 

Misr A thus expounds a text ofMcNU cited in a former chapter (LXXIII) : 

•* it is notilhc adt of their father; therefore no dedudtion of a tu'cntietlT^ 
* part or the like is allowed in this cafe.* The meaning is, when property 
has been acquired by the labour of the brethren, the fliarcs, inadiftribution 
made by them, not by their father, fliall be equal, without any difparity what- 
foever. But, if the partition be made by the father, he flrall have either a dou- 
ble ibare, or half of the isjhole ; it is therefore faid, it is not the a61 of the 
father. Still it is diredled by Menu, that brothers fliall have equal fiiares 
(XXIX). Or it may fignify, “ it was not the wealth of the father," merely 
deferibing the nature of the property. In effeft the additional Iharc of an 
cldeft fon is forbidden in this cafe. 

cxxxvir. 

Go'tama, after premifing property acquired by themfelves: 

Unlearned brethren muft make an equal divifion oj it. 

The text of Menu, formerly cited (CVII), and as there expounded, is 
properly referred to the 'cafe of an indolent brother, for it is delivered by 
Menu when treating of cxcrtion_/t;rgtf//z,'* It may, however, be taken in 
another fenfe, from the ambiguity of the terms; for there is need 
cept on that fuhjeB. This has been already explained at large. The follow- 
ing text contains a precept relative to property acquired by the labour of any 
one brother, with fupplics from the patrimony, but unaided by the la- 
bour of the reft. 

CXXXVIII. 

Vasisht’ha: — H i: among them, by -whom property is acqui- 
red through his own foie labour,' lliall take a double IhareX " 
of it. + 
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It follows, that the reft ftiall have one fhare each. Misra concurs In 
this inference. He remarks on the text of Vya'sa (CX), that valour or 
the like” ‘ fignifies generally any mode of acquifition, fuch as fcienceand 

* the reft : for the term “ or the like** relates to the modes of acqutflmt 

* and is joined in this appofition to a term of the fame nature. Is not pro- 
‘ perty, which has been gained by learning, valour and the-hke, even with 

"’*^he ufe of the common ftock, exempt from partition ; and does not this 

* contradidt the rule above cited ? No j for that relates to the particular ex-' 

* enions of learning, valour and the reft, asdeferibedby CaVyaVana, but 

* this relates to another cafe j the Ample difplay of learning, not as there de- 

* feribed.’ (It is not improperly faid, the rule above cited/* for Misra 

firft confiders property gained by learning.) According to Misra, the reft: 
of the coheirs do not participate in wealth acquired by learning, in the cafei de- 
jeribed by even though fuppUcs be received from the joint 

eftatc. But this contradidts the opinion of Ji‘'mu'’tava'hana and others. 
It will be difeufled under the head of wealth gained by learning. But, if 
the common ftock be not ufed, they, who make not the acquifition, /hall 
have no /hare. This will be alfo difeufled in the fame place. It may be here 
obferved, that the additional /hare of an elded fon /hall not be allowed in this 
cafe, becaufe it appears to be only admitted, in the cafe of property left by 
the father, on account of the benefit received by him through the birth of 
his cldeft fon. It fhould not be objcdlcd, that, Were it fo, the word “all,” 
in texts which ordain equal divifion, would be fuperfluous. Since he, who ' 
makes the acquifition, /hall have a double /hare of wealth gained without a 
common exertion of all the parceners, equal partition does not take place. 

Since the term wives of the fiimeclafs/’ in the text of Menu (LIII), 
is exprefled in the plural number, is it not intimated, that the diftribution /hall 
be made among the brothers produced fay two or more wives who are equal in 
clafs, not among the mothers? And docs not this*contradi£t the rule of 
Go'tama (LIX)? No; for that rule direas partition to be made among 
brothers through the medium of their mothers, when the number of fons by 
^.tlicfevcral mothers is equal, to* avoid the trouble of diftribuling a very great 
number of /hares. Accordingly that is declared in the texts of Vr ihasPATI 
(LXII and LXIII). If the fons born of one mother be equal in daft. «ith 

thofe 
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thofe born of others, that is, if all be of the fame dais ; and if they be equal 
in number, that is, if the fons produced by each mother be equally numer- 
ous } then, all the mothers being equal in clafs and having produced an equal 
number of fons, Ji/c/j a ;/;o ie of dijlribution may be adopted. This is illuftrative 
of a general meaning. The fons muft be alfo fuppofed equal ifi good quali- 
ties; elfe, fince the portion of theeldeft fbn muft be regulated by the degree 
of pojfejfed by him^ a diftribution could not be properly made through*^ 
the medium of the mothers. In feme inftanccs the divifion may be made 
in right of the mothers, even though the degree of virtue be diferiminated ; 
but that is not at prefent noticed, becaufc it is not pertinent, lince it fuppofes 
the fons not numerous, andbecaufe it is encumbered with many Vvrongm/er- 
pretatlons. But, if the number be unequal, though the clafs be the fame, 
one mother having five fons, another four, and fo on, the lhares muft be 
allotted to males (LXIII). The text is delivered to make it evident, that 
the diftnbuticn may be originally made among males, even in the cafe of 
many fons produced by wives equal in clafs. Or the term, ufed in the 
text, fignifies diftribution regulated by the number of males ; and that can 
only take place when they are of the fame clafs; for unequal diftribution 
will be dire<ftcd among thofe, who belong to different tribes. Since coheirs 
ofvarious clafles have not equal ftiares, the text of Vishnu expreffes, *' let 
fons of the fame clafs receive equal lliarcs, but give the beft chattel with a 
dtdudlcd allotment to the firft born” (LIV), The dedufted allotment of an 
cldcft fon has been explained. 

By dircdling equal fliarcs for fons produced by wives of the fame clafs, 
it is intimated, that Tons produced by wives of various tribes (lull have un- 
equal fliarcs : what portions (lull they receive ? 

CXXXIX* 

Menu: — ^T fiis \xi-x,.xvhkh hai jtrcccded, muft be underftood of 
a diftribution among fons begotten on women of tlie fame 
clafit hear now lire law concerning fons by fcvcral women 
of different claffes. ■ V 
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2. If there be four wives of a Brdhmana in the direfl: or<ief 
of the claffes, and fons are produced by them all, this is the 
rule of partition among them: 

3. The chief fervant in hulbandry, the bull kept for im- 
pregnating cows, the riding horfe or carriage, the ring and 

~ other ornaments, and the principal meffuage, fiiall be' de- 
duced from the inheritance and given to the Brdhmana 
fon, together with a larger lhare by way of preeminence: 

4. Let the Brdhmana take three lhares of the relidue; the 
fon of the CJhairiyd wife, two lhares; the fon of the Vaisyd 
wife, a lhare and a half; and the fon of the 'Sudrd wife 
may take one lhare. 

" A distribiJtioh aidotlgfohs begotten by the fame father on women 
“ of equal clafsj" “ the law concerning fons produced by feveral women 
'* of different claiTcs:” fuch is the conftrudlion of the text. *' The ehief 
" fervant in huibandryj" the ploughman. Hence the ploughman, the 
bull, the.riding horfe, the ornaments, and the principal meffuage fliall be 
given to the fon of the Brabmarii wife ; and one of his three ihares is allot- 
ted to him by way of preeminence, bccaule he is the principal and moil ex- 
cellent fon. It is obferved in the Retndcara^ that the bull and the reff ihall 
be given to him, if there be fuch caitli end things, hthnging to the ejlate.' 
The term, which occurs in the text, being expounded *' women of the 
fame clafs,” it alludes to partition among Tons produced by feverat 
mothers of the fame clafs, and to the dedufled [allotment, which had 
preceded : and that follows from the term being ufed in the plural 
number. It is, houever. merely illullrative, and rilnttt alfo to partllhit 
among the fons of one mother. Several women of different claffes arc determi- 
nately meant ; for one wife cannot be of different dalles. Yet in fadl feveral 
is not limited to the literal fenfe gf/dr« or more, but intends generally the 
cafe of two or more wives. The following texts propound a dillnbution 
made without any deduflcd allotment- 
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CXL. 

Menu: — Or, if no dediiHion be made, let fomc perfon learned 
iri the law divide the whole colle£i:ed ellate into ten parts, 
and make a legal dillribution by this following rule : 

2. ,Letthc fon of the Brdhmanl take four parts; the fon of the 
CJhatriyd, three; let the fon of the Vaisyd have two parts;' 
let the fon of the ''Sudrd take a finglc part, if he be virtuous. 

“ The fon of the Brdimani fmee the fenfe is not politively limited to 
one, the fame rule is applicable, if there be two or more fons of the Jlrai'f- 
imm. ' The Rrlr^dcara, 

In a word the fons of the Brahman'S thall each take three thares or four. 
Confequently, if there be two fons by the BrahmanS wife, three by the 
CJhatrtyi, two by the VaiSya, and four by the '■Sitira, in all eleven fons ; the 
eftate mull be divided into nineteen or into thirty-three * ihares, and fix or 
eight {hares mu{l be given to the two BraLmanas •, lix or nine Ihares, to the 
l\iKe CJhatriyas ; three or four Hiares, to the two Vaisyas ; and four to the 
''Sadras. The two forms of dillribution, fays JiMUTAVA'iiaHA, are re- 
gulated by fame difference in the degree of virtue. The following text alfo 
notices the fecond mode of partition. 

CXLI. 

Na'reda: — The fhares diminilh in the order of the claffes 
for fons of an inferiour tribe begotten on women legally 
married. 

“ Sons of an inferiour tribe;” fuch as the Cpalriya and other fons of a 
Brdhmana. ” Legally married lawfully cfpoufed. The fhares dimi- 
nifli that is, the fon of the Brabmani (liall have four fhares ; the fon pro- 
duced by the Cfialriy^, three fhares, and fo forth. The text is in fome pla- 
ces read varnSntarlJhn, fons of other clalTcs, inflead of -jarnavarSfin, fons of ^ 
an inferiour tribe. Still the fenfe is the fame. The RnnScara. 
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The being low eft of all, has onclliarcj the Dcing ne\t 

above him, ftiall ba\c one more, that is, two fiiarcs; the Cfrctnya ftiall 
have one more, or altogether three lhares, and the lirahnana fhallhaic 
four : the ftiares are diminifhed by one in cacli ftep. ConTcqucntly, for 
each infenour tribo the allotment is one fliarc lefs than for tkc next fupen- 
our clafs : fuch is the real fenfe of the text. The other reading may be 
explained, * for each different inferiour clafs, the allotment is onc’^Jharc 
Icfs than for the preceding.* 

Tins diftnbution concerns the Tons of .i pried; but tlie fame method 
may be obfened in partition among the Tons of a foldier or merchant. 
Confequently two ftiares, or three, for the fon of the CJJ:ainya wife 
(CXXXIX and CXL), regard the legitimate fon of a foldicr as well is the 
legitimate fon of a prieft. In like manner, there is no difiiculfy in confidcr- 
ing the ftnre and a half and two (hares for the fon of the Vatiydy as relating 
to the legitimate fons of a pneft, of a foldier, or of a merchant. It fiiould 
not be argued on the other hand, that both forms of partition muft be con- 
ftdered iis relating to the legitimate fons of a pneft only, bccaufc the text 
prcmifes, “ if there be four wives of \ Brdhmano.'* Ya'jkyaw alcva 
jiropounJs the fccond form of diftribution for fucb cafes t and, to fatisf) the 
queflion anfing on the firft method, which may be applied to the legiti- 
mate fons of a foldier, it is proper fo lo extend its application. 

CXLII. 

Va'jnyaxvalcva:- — The fharcs allotted to the fons of a 
Brdhmana, by wives of different tribes, Ihall be four, three, 
two, and one, in the order of the clafTcs ; to the fons of a 
CJhairiyaj three, two, and one; to ihofc of a two, 

. and one. 

When a Bralmana has four whcs,a CJistn^a three, or a Vad)a two, this 
is the form of partition among the fons bom of them. The terms ufed in 
the text arc explained in the Retrdcara, Tons of a Brabrrara born in different 
claffes; that is, produced by women of \anoJS tribes. The fame PiouM he 
tindcrftcod in the fcqiiel of the text. The iirft mode of difiribu’ion tales 
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place when all the fons arc equally virtuous, or equally deficient in virtue) 
the lall mode, when the fon of the ''Sidra wife is alone deficient. But if the 
fon of the ^SiJrd be very deficient in virtue, the Mabdbhdrala diredts the fol. 
lowing diftribution among the fons of a CJbalriya and among thofe of a Vaiiya. 

cxLin. 

The Mahdbbdrata (Bhishma addrefles Yudhisht’hira): — For 
a CJhatriya two wives are ordained, O fon of CuRu! or a 
third wife of the fervile clafs may be taken, but that is not 
direfted in holy writ : 

2. The eftate of the CJhatriya father mull be divided into 
eight parts; and the fon of the CJhatriya wife fhall receive 
four fuch parts of his father’s eftate ; 

3. And he ihall alfo take whatever implements of war be-- 
longed to his father: but the fon of the Vatsyd wife ihall 
have three lhares ; and the fon of the ''Sudrd, one; 

4. The 'Sudrd ihall receive his ihare, if it be allotted to him 
by his father, but he is not entitled to claim any portion, 
unlefs it be exprefily given to him. One wife only ihall 
be married by a Vaisya, O fon of Guru! 

5. Or a fecond wife of the fervile clafs ; but fuch a fecond 
marriage Is not ordained in holy writ : his eftate ihall, 
however, be divided into five parts. 

6. I will now propound the diftribution of thofe ihares be-, 
tween his two fons ; four Thares of the eftate ihall be ta- 
ken by the fon of the Faijyd wife ; 

7. But the fifth part ihall belong to the fon of the 'Sudrd : 

■ he ihall receive that ihare, if it be allotted to him by his 

father; but he is not entitled to claim any portion unlefs 
it be cxprcfily given to him, A 
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A SIMILAR mods of diftrlbution fhould he enaWi/hed for the fons of a 
Brdlmana ; fince the queflFon arifing on this point cannot others ife be fatis- 
/led. That diflributlon is as follows^ the fon of the Br:ihmani wife fliall 
have five fhares, the fon of the CJbatriyd four, the fon of the Vadya three, 
and the fon of the ''Siidra one t the eAate miift be therefore divided into thir- 
teen fhares. This was alfo contemplated by Na''red A (CXLI). However, 
the fon of lhe'"S^drdh^% two fhares lefs than the clafs next above him, merely 
becaufe he is very deficient in virtue. 

In the Vvodda Chmtdmetu the verfe concerning the Vaisya (CXLTII 5) is 
xezA dwitiyd lid hhavct^SCtdrci natudnptd tritiyacd (orafecond wife of the 
fervilc clafs may be ejpmfed hy hinit but no third wife is ever feen), inflead of 
dwitiyS vd bbavit'' Sddrd natu drijhdntatab Jmrtid. Dnjhtdnta here fignifies 
the Veda : the fenfe is, that, if a third wife of the fervilc clafs, though un- 
noticed in holy writ, be married by a Cfiairiyot her fon may have foch a fharc 
a: ts mentioned. The fenfe is the fame in the fubfcqueni verfs (CXLIII 5). 
** The implements of war” are explained in the Retn&caray^ warlike wea- 
pons, as a feimitarand the like. The efpoufal of is cenfured by 

the tenour of the preceding texts. Menu exprefjly reprehends fuch a 
marriage. . ' 


CXLIV. 

— For the firfl marriage of the twice bom clafTes a 
w‘oman of the fame tribe is recommended; but for fuch, 
as are impelled by inclination to marry again, women in 
the direB order of the clafles are to be preferred ; 

2. woman only muft be the wife of VL^Suira: Ihe 

and a VaUyd, of a Vanya; thofc two and a CJhalriyd, of a 
(Jliatriyai thofc three and a oi 2. Bidhtnana, 

The particle “only” refers to every part of the fentcnce, “fii*,” “thofe 
tuc,'‘ “ ihcfj ihrecf’ the fubfequent phrafs being thus connefted v;jth the 
preceding, marriages muft in no inftahee be contrafled in the inverfe order 
ofthcchflcs. ” Cut for fuch, as are impelled by inclination to marry egah, 
Ddd 
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•f wives in the dirc(Sl order of the chflcsarc to be preferred this is men- 
tioned to fliow a venial oflence* not abfolute freedom from guilt. 

Jimu'tavahaka. 

** Wives in the dircdl order of the cbflcs are to be preferred for a 
Brahmana the moft proper wife is a Brahmani; a C/hatnya wife is in fome 
degree difapproved ; a Vaiiyd is more cenfured ; but a ''Sddra is much blam- 
ed. In this cafe women of the military and commercial clafles arc alfo pro- 
nounced to be cenfurable wives for a prieft, not a '^Siidra alone; the fame 
is alfo declared in refpedt of a foldicr t how does it follow, that a ^SUdrd wife 
of a has not been noticed by the ^<^4? The following texts rc- 

folve this queftion. 

CXLV. 

Menu and Vishnu : — Men of the twice born clafl«, who, 
through weaknefs of intelleft, irregularly marry women 
of the lowed clafs, very foon degrade their families and 
progeny to the date of 'Sudras; 

2. According to Atri and to (Go'tama) the fon of 
Utat’hya, he, who thus marries a woman of the fervile 
clafs, ijjie he a prieft, is degraded indantly ; according to 
Saunaca, on the birth of a fon, if he he a warnour-, and, 
if be be a mei chant, on the birth of a fon’s fon, according 
to Bhrigu, 

3. A Brdhmana, if he take a 'Sudrd to his bed, as his firft 
raife, finks to the regions of torment ; if he beget a child 
by her, he lofes even his priedly rank. 

These texts are cited by Jimu'tava'iiana, when treating of nraniasti 
in the dircdl order of the clafles, with this preliminary obfervation; ‘both 

* Icgiflators declare it a great offence for a twice-born man to marry 0 woman 

* of the fervile clafs.’ He explains women of the lowed clafs, ^Sudrd women* 
Conrcquenlly the preceding text of Menu pronounces it an offence for a 

prieft 
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priefl to marry women of the miluarjr end commercial clalTes, snd thef; texts 
notice the greater offence of marrying a woman of the fervilc tribe : the pre- 
fent texts (CXLV) do not propound the lefs offence of marrying women of 
, the military or commercial claffes as well as the greater offence of mariy in g 
a v.’oman of the fervilc tribej for the teem, *' women of a low cUfs/* 
muft {igm^y'SCidra wornena elfe it would difagree with the context, where 
it is faid, that by fuch marriages men fboa degrade their families and pro- 
geny to the ftate of ''Siidrasy for the fon of a CJbatriyd woman by a 
is acknowledged as a cn.atr:ja. 


CXLVI. 

Smfiti: — Let men of mixed clafles perform thefeveral rites 
■during purity and impurity like tki^e who belong to the fame 
clafs with their mothers. 

Upon the opinion of thofe, who confider them zd^Sudraf, it cannot be 
argued, that there would be no difagreement with the context ; for the con- 
tradiSion of the fubfeejuent texts (CXLV a and 3) coaid not be well re- 
conciled, nor the inconfiftency with the text (CXLVII) which introduces 
thofe precepts. 


CXLVII. 

Menu : — A woman of the fervile dafs is not mentioned, 
even in the recital of any ancient ftory, as the firjl wife of 
a Brdhmana or of a CJhatri^a, though in the greatefl diffi- 
culty to find a fuitable match. 

Accordingly Ha^r^ta alfo pafles a fevcrc cenfure on thofe, who 
marry ^s’omen of the fervilc clafs. 

cxLVin. 

Ha'ri'ta No other is facrilcgious like the hulband of a 
'Sudrd: for that prieft, by whom fhe conceives, ihall 
perifli. 


This. 
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Tins, coinciding with the texts of Mehu and the refl-, muft relate to a 
'Siiiira adually married hy a tuice-hi-n vun. 

Ji'mu'tava'uana. 

CXLIX. 

Sanc’ha : — A Brdhmani, a CJhalriyd and a Vaisyd are pro- 
nounced Juitable wives of a Brdhmana; a CJhatriyd and a 
Vaisyd, of a CJhalnya : 

2. But a Vaisyd is the only wife ordained for a Faisya,?ind 
a.'Sudrd for a.'Stid'i a. 

AccoKriiNGi.Y Sanc’ha enumerates the legal wives for a man of a 
twice born clafs, without mentioning a StUra woman. 

Consequently thofe* evils follow the marriage of a'SuJrS, not the 
mere procreation of children on a woman of that clafs; for Has remarked 
hy JAiu’eava’iiana, that * tbefe evils do not follow the procreation of 

* a child on a woman of the fervile clafs who has not been efpoufed by the 
‘ begetter j but the offence ic venial, and a flight penance muft be per- 

* formed, aswiUbc mentioned.' 


CL. 

Ya'jnyawalcya : — What has been faid of twice-born men 
taking wives of the fervile clafs, is not approved by me, 
becaufe the hulband is himfelf ' born a fecond time through 
the birth oj a Jon. 

2. Three wives, in the direfl; order of the clafles, are ordain- 
ed for the Brdhmana ; two and one, for the CJialriya and 
fAiisyti rcfpeaivcly ; and a woman of his own clafs, for 
the 'Siidra. 

In the direct, not in the inverfc, order of the clafles. The wives of 

a Biilbeoira, Cfirtriyorni Va'Sja arc refpcflivcly three, two and one in num- 
ber. 
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Iicr. Som: logillators luvc mentioned, as authorized by the Vida., the tnir- 
lisges of Brdbac-.at and the rcfl with women of the fets ilc clafs : that is not 
my opinion j I propound another cxpofition of the Such is the fenfe 

of the text. It therefore coincides with the obfervation, that fuch a mar- 
riage is not ordained in holy writ. However, Ya jsvawai.ci-a does alfo 
recognife the marriage of a Erabaena Kith a' Sidra vomm; elfchis former 
text (CXLII) would he irrclc\*ant: and fuch a marriage svith a'^Sidrawo^ 
man is only contradled tlirougii the impulfc of inefination, but is not ordain- 
ed by the rbda; for tins coincides svith the Mababkdrata (CXLIII). 

CLI. 

PAdT^iii'N' Asi : — Four wives may be cfpoufctl by a Brdhma- 
tia ; and tlircc, two and one, by men of other clafTcs ref- 
ptUivtly. 


TitAT is, three wives may be efpoufed by a CJiatnjai two by a Vaiija} 
and one by a "^Sidrs, 


CLI I. 

Sanc'iia and Lic'iiiTA : — ^Tiic moil fuitablc match for every 
tribe is a wife of the fame dais.* Or four wives may be al- 
lowed to a priefl in die order of the clalTes ; three, to a 
warriour ; two, to a merchant 5 and one, to a man of the 
fervile clafs. 


CossnrtucsT LY mirrlUgc svith a woman of the fame clafs only, mar- 
riages of iss’icc bom men ssdth svomen of different clafics except the Sadra, 
and their marriages wills svomen of various claffes including the Sudra. 
ate flill three praaiccs, of svhith the ls!l is Icfs proper than the preceding. 
Such is the fenfe conveyed ; it is mentioned incidentally : the pra'clice is 
authorized by the lasv, and a Brdbaiaaa may, at bis pleafure, take one, two, 
three, or four svives, for each of thofc modes of ailing have been pro- 
pounded. VlsllKU fucccffivcly dcclares-lbc partition to be made svhen all 
thofe svives bear fons, and svhen any one of them is childlcfs. 


• Aa option luj been alreaJ/ girca 


atr.CXLIX. 
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CLIU. 

Vishnu ; — «' The fons of a Brdhmana, who were produced 
by women of the four different claffes, lhall divide the 
paternal eftate into ten parts, of which the fon of the 
Brdhmani lhall take four fliarcs ; the fon of the CJhalriyd, 
three ; the fon of the Vaisyd, two ; and the fon of the 'Su- 
dra', one. d But, if a Brdhmana leave three fons, and 
none by a 'Sudra' wife, they lhall divide the cflate into 
nine parts, and take tiieir refpeflivc allotments of four, 
three and two fliares in the order of the claffes. 


But if no woman of the commercial clafs have been'tafccn in marriage, 
or if fuch awoman have been efpoufed, but prove barren, Vishnu alfo pro- 
pounds the form of dillribution for that cafe.' ‘ 

y' If there be no fon of the commercial clafs, let thofe of 
other tribes divide the eftate into eight parts and take ref- 
peftively four lhares, three, and one. 

Let the pried take four (hares, the warriour three, and the Sidra one, 
in the fame mode, and for the fame realbns, which have been mentioned. 
He proceeds to the diftribution made when there is no fon by the CJhatrip 
wife. 

V I 

d If there be no fon of the military clafs, the eftate lhall be 
divided into feven parts, and the feVeral allotments fhall 
, conCft of four lhares ; of two, and of one. d If there be 
no fon of the facerdotal clafs, the eftate lhall be divided 
, into fix parts, and three lhares lhall be allotted to the CJhi~ 
iriyaf two to the Vaisya, and one to the 'Sudra. 

V ^ ’ ! 

Having propounded the dlflribution among three fons, he proceeds to de- 
clare the partition between two. 

Should a Brdhmana leave t^vo fons, one a prleft, 

other 
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other a warriour, the prieft fhall take four Ihares of the 

; eflate divided into feven.parts, and the irarriour three. 

Should he leave a fon of the facerdotal, and one of 

- the mercantile clafi, the BrdbmanaihaW receive fourlhares 
of the eftate divided into fix parts, and the fon of the Vais', d 
ttvo. 't Should he leave two fons, one a Brdhmana, the 
other a Sudra, let them divide the eftate into five parts, 

. and let the Brdhmana receive four (hares, and the Sud'-d 

- one. s' Should a prieft or a foldier leave tv.o fons, one 
a CJhatriya, 'the other a Vanya, let them divide the eftate 
into five parts, and let the CJhatriya take three (hares, and 
the Vaisya two. i Should a prieft or a foldier leave tv.’o 
fons, one a CJhatriya, the other a "Sudra, they (hall di- 
vide the eftate into four parts, and the CJhatriya fhall re- 
ceive three (hares, and ihe'SiiA'fl one. /« Should a prieft, 
a warriour, or a merchant, leave two fons, one a Vatsya, 
the other a "Sdira, they (hall divide the eftate into three 
parts, and the Vaisya (hall rcceiv'e two (hares, and the "Su^ 
dra one. 

VisHNt) again declares pcrfpicaoofly another form of mftribution. 

b' If there be two fons by the Brdbmani wife, and one by 
the'dtldrd, let the fons of the Bidbmani take eight (hares of 
the eftate divided into nine parts, and the Sudra one. 

But, if the fons of the '•Sudra be two, and the offspring 
of the Brdhmani one fon, let the Brdhmana take four (hares 
of the eftate divided into fix parts, and the (bns of the 
"Sudra, two, d On this principle thares (hould be alfo 
diftributed in other cafes. An only fon (hall fucceed to 
the whole eftate of a Brdhmana, provided he were bom of a 
Brdbmani, CJhatriya, or Vanya, wife; to the eftate of a CJha- 
triya, provided he were bom of a CJhatriya or Vaisya wife; 
to the eftate of a Vassya, provided he were boro of a F' anjd 
wife: a 'Sudra fucceeds to the eftate of a'Sudra. 

If , 
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Ir a Ihi'iimmu leave an only foti hy one of llircc wi'vej, a Ihahmml mi 
llic rert, lli.it foil, being a Srahmam, a CJ!;alriya, or a Vaify.r, fliall fucccccl 
to llic wliolc of In's fitlicr’s cHalc, In like manner, (lie only fon of a (Jf/a- 
//yvi by one of tivo wives, being either a Cjlin'.riya or a Vntiya, fliall 
fiiccccd to the whole cdatC; and the only fon of a VmSya, provided that fon 
he of the commercial clafs : but the only fon of a "'Sidra by a ''Sidra «ifc 
lliall fuccced to his father’s whole eftate. The third wife of a CPialriya, and 
the fcond wife of a VaUya, arc not here mentioned, bccaiife fiich marriages 
arc not authorized by the Vtda. 

' CLIV. 

■kfASiSHT’UA: — 'V\''hen a Brdhmana leaves forts of (he facer- 
dotal, military and commercial claffes, the fon of the Brdh- 
mani fliall take three fliares; the fon of the CJhatriyd, two; 
and the reft fliall fliare alike. 

Tiin Retrdcara fur’nithes the following glofs on this text. “ The reft ” 
fignifies the fons of the Faiiyd wife. Vishno and V'asisht’ha, thus pro- 
pounding a different partition, mu ft be reconciled upon the greater and lefs 
degrees of virtue, which diftinguidi the parceners. Regularly they ftiould 
receive allotments of four, three, and two (hares in the order of the dalles. 
The text is thus reconciled to the rule of ttisiiNu. It is applicable when 
the fon of theVaisydpoffeffes few good qualities; and the diftribution muft be 
fo made, when no dedudlcd allotment is given, for it coincides with the text 
of Menu (CXL). 


CLV. 

Sanc’ha and Lic’hita : — Sons, produced by women of a 
different clafs from the father, receive fliares of the heritage 
in the fubduplc proportion, following the order of the 
' clafTes. 

t-oNSDQUENTLV, filould a i?rtfZl/,tf(7r<ihavcmaIc ifTiieby four wives of van'- 
^ his eftate mufl lie divided into fifteen parts, and fiiarcs mnfi 

otted to the Buibmaua, four lo the CJbatnya^ two to tlic VaifOt and 

4 


one 
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one to the Sudra : but, if there be no fon by a.'^Si/dra wife, it mufl be di- 
vided into fourteen parts and diftributcd on the fame principle in the order 
of the claffes, or it may be divided into feven parts, allotting fourihares to 
the Brdbmana^ two to the CJIjatr^'a, and one to the Vatsyoi ultimately there 
is no difference ; if there be no fon of a CJhalnyd the ellate fhould be 
divided into eleven lots, of which eight belong to the Brabmana, two to 
the Vatsya, and one to the if there be no fon of a eight 

fiiares out of thirteen belong to the Brabmana^ four to the CJhatriya^ and 
one to the'*5'^i/rtf ; if there be no fon of the Brdbmdni wife, the CJbatriya 
fhall have four fharcs out of feven, the Va’tya two '(hares, and the'‘5«iirtf 
one. The eftaie of a Brdbmana muft be fo didributed. Should a war- 
riour leave three fons by three wives of various clajjef ; the diftribution is 
made by dividing the wealth into feven parts ;'or, if there be no fon of a 
''Sudra wife, by dividing it into fix or into three (hares ; if there be no fon 
of the commercial clafs,''by dividing it Into five lots : the wealth of a 
Cfiatriya muft be fo diftributcd. Should a leave tw'o fons, his efi* 
tate mull be divided into three (hares. The diftribution among three fons 
has been ftated above: but if a Brabmana leave two fons, one a'prieft, and 
the other a warriour, partition '(hall be made by dividing the eftate into 
twelve, into f ft, or into three, (hares; or if one be a prieft, and the other a 
merchant, by dividing it into ten,' or into five, lots ; or, if one be a Brdb- 
mana, and the other 7i.'''Sudra,‘ by dividing it into nine parts : in the other 
cafes the partition is fimilar to that of'a C/hatriya's eftate. Such is the 
fenfe conveyed by.the text of Sanc’iia and Lic’hita; and it muft be un- 
derftood, that this mode of diftribution is adopted, when the good qualities 
of the fons decline in the order of the clafTcs. But fome lawyers think, 
they can maintain the following bad expofition. “ Subduple ** they explain, 
half or other part of a full (hare : he, who has fuch an allotment, has a cer-- 
tain fpecifick (hare of the whole ; and the text may confequently coincide 
with that ofNA^REDA (CXLI). The following text ‘’concerns the cafe 
where fuperiour virtue is found In the inverfe order of the clafles. 

CLVI. 

Vrihaspati;- — The fon of the Cjhairiya’ being cider 
by birth and fuperiour in good qualities, (hall have an 
Fff 
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equal fiiarc with the fon of the Brdlimani; and fuch a fon 
of a Vaisjd wife 'fliall have an equal fliarc with the fon of 
the CJhatriyd, 

The fon of the Cfiaifiya have an equal fhare with the prieft, if he 
be fenior by birth and fuperiour in good qualities : fuch is the conftruflion 
ofonfe part ot the fcntcncc. If the fon of the Vaisyd be alfo fenior by birth 
and fuperiour in virtue, he fhall have an equal fliare with the Cfkaniya. Is 
he here fuppofed fenior by birtii and fuperiour in good qualities to the fon 
of the CJhatriyd or to the fon of the Brdbnuinl ? On the firll fuppohtion, 
if he were alfo fenior by birth and fuperiour in good qualities to the fon of 
the Brdhma/i)t he would have an equal fhare with that fon. The fecond 
fuppoGtion is not reafonable ; for it would be unnoticed, that he fhall have 
an equal fhare with the fon of the Qha/riydt if he be fenior to him by birth 
and fuperiour in good qualities; now he ought to have an equal fltarc with 
him, in right of that feniority alone, without being alfo fenior by birth and 
fuperiour in good qualities to the fon of the Brdbmani* To this it is an- 
fwered, he fliall have an equal (hare with the fon of the C/hatnyd, if he be 
ftinior to him by birth and fuperiour in good qualities; but, if he be fenior to 
the fon of the Brahman), there is no difference. For fons take one additional 
fhare for each gradation, in right of fuperiour clafs; and, if a Jon of the next 
inferiour clafs be fuperiour in refpedl ot age' and good qualities, then, mutual 
equality being reftored, they fhall have equal fhares ; but if the fon of a clafs 
two degrees lower be fenior by age and fuperiour in virtue, then, reducing 
the great fuperiority of clafs, an equality arifes with the intermediate tribe, 
for the parity is only admitted in right of fuperiority by age and good qualities^ 
If the fons of the CJhatriyd and VaisydhQ both fuperiour in age and virtue to 
the fon of the Brdbman)^ but the CJhatriya be inferiour to the Vatsya, tlieir 
claim is equal to that of the Brahmanoi if the Vailya furpafs the (JItatriya, at 
the fame time that both are inferiour to the Brahmeuta, lus claim mufl be af- 
firmed equal with that of the CJhatriya, It would be a great difparity, that 
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CLVII. 

Baudha'yana : — A son by a woman of equal clafs, and a 
virtuous fon by a wife of a clafs one degree lower than hci 
liujhand, lhall take the portion of an eldeft child: a virtuous 
fon is the fupportcr of the reft. 

• 

If he only furpafs in \irtue, he thall take the portion of an eldeft fon, 
that is, a dedudled allotment; if he be foperiourboth by age and virtue, he has 
an equal claim with the clafs next above him, as alfo mentioned by Vr ihas- 
PATI; for HaeCPa^triya and the reft cannot have an equal lhare with the Brdh~ 
rnaaa, nntefs they receive the portion of an eldeft fon. Jiatu^T ava'hana 
obferves, ‘ it is thus ihown, that the fon of a'Suiirdmle may in fimilar cir- 
‘ cumftances be entitled to an equal ftiare ss'ith the VaUya' The portion 
of an eldeft fon, mentioned by VEiiiASPATt (XLV), may be argued as ap- 
plicable even to this cafe: but the difeuflion of this point svould'needlefsly 
fwcll the volume. 


CLVIII. 

Go TAMA : — The ton of z Brdhmana hy z CJhalriya wife, 
being endued with good qualities, lhall have an equal 
fhare with the firft born, excepting the deduced portion of 
an eldeft fon. 


The Tietmcara furnifhes this glois : excepting the bull and the reft of the 
portion deduded for an eldeft fon ; that is, no dedufted allotment, fuch as 
the portion of an eldeft fon, lhall be given tp him. Confequently the mean- 
ing is, that he lhall have an equal lhare with the fon of the Brihmam. 

CLIX. 

Go'tama : — If there be fons Janilarly circumjlanced and pro- 
duced by a Cdialriya, and a Faisya, as the virtuous Cftiatri- 
ya would receivs an equal fliare with the fon of the Brahnam, 
fo Jhall the fon of the Vais'ya haae an equal lhare with the 
fon of the Cfhatriya ; and fo hkewife if they be fons of a 
Cfhalriya father. 


Thu 
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clilm of feniority ia right of primogeniture and good qualities ' For there is 
no argument to fuchan effe^, and Menu in fadt mentions, that a '^Sudra 
can have no Wife of a different clafs, as a rcafon for equal partition; clFe it 
would be impertinent to inlert a precept concerning marri^e, that a "^SOdra 
clone can )iave no other wife but one of^is ownj:Iars, under the title of in- 
heniancc. Accordingly the maxim deliicrcd by GoVama (CLX), that 
the fon of a Vaii^a by a '^SOdra woman ihall, if virtuous, have an equal Ibare 
with the fon of the wife, is pertinent. Thevirtuous fhall not 

receive ■an additional allotment in token of tcfptd, if a {uperiour brother be 
Jiving : it IS proper to affirm, that he can only have fuch a ffiare with a bro- 
ther of equal clafs. Thus fomc lawyers expound the law, and Sri' CRfsH- 
NA Terca^lanca^p A ccncors in that opinion. But Va'chespati 
Boatta'ciiaVva holds, that Menu enjoins equal partition the fons 
cf a''Sudra, merely to deny the portion of an eldeft Ton in right of primoge- 
niture alone, not to deny fuch an allotment in’rightofpre-emincntvirtue;/or 
Vrihaspati propounds the rcafon of it without difcriminatingchffes, “he 
“ IS venerable like thefrfathcr"* (XLV). Collu'cabhatt’a, Ji mota- 
Va'hana and other authors deny the dedufled allotment in nght'of primo- 
geniture, but do not notice the allotment for pre-eminent virtue, in'tbe cafe f 
a '^Sudra. 

The text, which denies any other wife to ^'^Sudra but a woman of his 
own clafs, may be thusconfidcred: ** no other wife is ordained fora ''Sudraf 
that 15 , no other is fuggefted by the P<v/a’ it mull not be afhed, if a "dwi/rtr, 
impelled by inclination, (hould ncvcrthclefs marry a woman of thefacerdotal 
or other fuperiour clafs, as a Brabniafta marries a woman of the fervile clafs, 
and a fon be born of that marriage, what fhallbchis fharc? Marriages from 
inclination, or in obedience to the law, are authorized in the direft order of 
the claffcs, but on no account in the invcrfc order., Confcquently a marri- 
age, not authorized cither recorded, or by traditional, revelation, is repre- 
henfible ; and the fon of fuch a marriage fhajl have no /hare,jas will be here- 
after mentioned under the head of cxclofion from inheritance. The expoli- 
tion of Colld'cabhatta and the reft is accurate. 


Ggg 
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The text is thus explained in the Rctnacara: if the Brdbmana leave no 
fon by his Brdbmau) wife, but leave two fons rf ether tribes, one by a CJJia- 
iriyd, the other by a Vahyd, the fon of the Vais^d, being virtuous, tliall have 
an equal fliarc with the Ton of the Cjliatriya, aUio is liis junior and is defi- 
cient in virtue, but without the dcduQcd portion of an cldcft fon, in like 
manner as the fon of the CJImtriya has, in fimilar circumfianccs, an equal 
fliare with the fon of the Brahman), Confequcntly the fliarc of the fon born 
of x\it Brdbmant, as mentioned in the preceding text, is merely zn example. 
“ And fo hkeiaife if they be fons of a Cjlatriya fatherj” if there be two Tons 
of a Cjliatriya, one by a Cjliatriya woman, the other by a Faisp, and they be 
fimilarly circumftanccd, the rule of partition is the fame. 

CLX. 

Go'tama : — The very fame rule exifls in regard to two fons 
of 7i.'Vaisyaj one by a Vatsya woman, the other by a ^Sudrd, 

** The very fame rule’* alludes to that, nhich has been delivered by 
BaudhaVana ; it declares a title to the portion of an cldefl child : if the 
fon of a woman equal in clafs be junior and alfo deficient in virtue, while 
another younger brother is virtuous; they fhall have equal fhares. 

‘ ' The Retndcara. 

That is qucftionable ; for VKhiASPATi ordains equal participation 
then only, when the (on of inferiour birth is fuperioar in age and good quaii- 
,tics it feeras advifable.to explain.the terms of this text feparately, ** elder 
by, birth, and endued with good qualities but why fliould that be done 
when the fame conclufion may be obtained by other means ? The difficul- 
ty is removed by confidering the ‘phrafe in the text of Go''tama, “being 
“ endued with good qualities, y as a mere inftance which includes the notion 
of one fenior in age. ' j 

Bv the exprefiion “a hundred fons,” in the text of Menu (LXVI),this 
meaning is conveyed i li Z^Sudra have even a hundred fons, allotments ztc 
not difllmilar, as they arc when a Brdbmana leaves four fons. Confequcntly 
feniotity in right of clafs docs not cxift in this cafe ; but what fhould bar the 

claim 
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claim of femonty m right of primogemture and good quahtios For there is 
no argument to fuch an effect, and Menu in faft mentions, that a ''Sudra 
can have no wife of a different daft, as a rcafon for equal partition, die it 
would be impertinent to infert a precept concerntog marriage, that a ''SCdra 
alone can no otherwise but one of his own^clafs, under the title of in- 
heritance. Accordingly the maxim Jelncrcd by Gotama (CLX), that 
thefon of a Vaiiya by SL^SOdra woman /hall, if virtuous, have an equal ihare 
with the fon of the Vaitya wife, is pertinent The virtuous Sudra fhall not 
cecewe an. iti. toUco. of cefpt£l> \f a (upttiaur bcotbec hz 

living • It IS proper to affirm, that he can only have fuch a /hare with a bro- 
ther of equal clafs Thus /omc lawyers expound the law, and SRi'CafsH- 
NA Terca^eanca'^pa concuts in that opnion. But^ Vachespati 
Bhatta'ch A Ri A holds, that Meeu enjoins equal par ition among the fans 
^a'^Sudfa, merely to deny the portion of an eldeft Ton in right of pnmogc- 
nilurc alone, not to den\ fuch an allotment m right of pre-eminent virtue, for 
Vr iHASpATt propounds the realbii of itwithoutdi/cnminating chfles, <*he 
" IS venerable like thefr father** (XL V). Cullu^cabhatta, JimuVa- 
VAHANA and other authors deny the d-dufled allotment in nght of primo- 
geniture, but do not notice the allotment for pre-eminent virtue, tn tie cafe f 
a ^Sudra 

The text, which denies any other wife to but a woman of his 

own clafs, may be thus confidcred no other wife is ordained fora ''Sudra f 
that is, no other is fuggefted by the Vdda it mufl not be a/k.ed, if a '‘Sudra, 
impelled by inclination, ffiould nevcrlhclcft marry a woman of the facerdotal 
or other fupenour clafs, as a Brabma/ta mames a woman of the fervile daft, 
and a fon be born of that marriage, what ftiall be hia Ihare ^ MarnagesFrom 
inclination, or in obedience to the law» are authorized in the direft order of 
the claffes, but on no account m the invcrfc order. Confcquently a marn- 
age, not authorized cither lyr recorded# or by traditional, revelation, is reprr- 
henfible , and the fon of fuch a marnag® /hall have no /hare, as will be here- 
after mentioned under the head of cxclofion from inheritance The cxpo/I- 
tion of CuLLU CABHATTA and the reft IS accurate. 

cT' 
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CLXI. 

VRiirAsi’ATi ; — Lard, received as the reiuard offacred bicra- 
hire, mufl: never be given to the fon of the Cfialtiya or 
other wife of inferiour clafs; even if his father give it to 
iiim, the fon of the Brdhwani may, ncvcrthelcfs, refume it 
after his father’s death. 


' CLXII. 

Vnddha Menu: — The fons of the Brdhmani fhall fake the 
land which defeends as'a holy heiitage; 'but all the fons 
by women of twicc-bom claffes fliall fucceed to the houfc 
and field fuccefiively inherited from anceftors. 

* Land received m the rrsari cffacrid litcretin e\% the fame with land de- 
‘ feending as a lioly lieritagc.’ ThisTcmark orjt''iiu'TAVA'jiANA is found- 
ed on the coincidence of the text of Vrihasp ATI. lie thus explains the 
term ufed in the texts “holy” alludes to the 'Fide, and iigniBes the fludy 
of it and knowledge of its fenfe by which gifts are obtained. NiilUr JhrJi 
this he ghen to e fin ej Inferisur htrtb, nor the land, w hich has been obtained 
through r& pious veneration of the giver, as fuggefied by Menu; for that 
is in the nature of a pious oblation. 

..a-CLXIII.- ■ • 

Menu: To Brahmnas returned from the manfions of their 

preceptors, let him fiio'w due refpea; for that 

5s‘called a precious unperilhable gem, depofited by kings 
'vitU the facerdotal daft. 

Or this is forbidden by die one; that by the other. All hnd belong- 
ing to a pricfl is not a holy Iicnngc : forthc text tecognifcs the cltim of 
all fons byivomcn of twice born chlTcs, to the field inherited from an- 
ceflors, and only excludes the fon of vL^Sudrd woman.* 

A DISTINCTION is admitted bct\^ccn pious oblations and fimple gifis* 
A donation conOfis in rclinquifimicnt %cfling property in another after dc- 

scAing 
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\elling tlic right of the ouncr, and that is charaftenfed by the i^ords ** I 
give, or others to that cfFcdl but a pious oblation confiHs in a grant for 
ufe, and is charadlenfed by terms of humble falutaion, and a thing, 
which IS offered as a pious oblation, mud not be appropriated by the giver 
himfelf, for the contrary prafticc occurs in oblation to deities. If the 
offering be made to inanimate deities, after illovmg aj period for fuppofei 
enjoj ment by tbe idol, fuch as one day and night, it muft be given to Btah- 
inanat but, if the offering be made td the Brahmana himfllf confidcred as 
a divinity, it is long enjo)cdJ)y him Such, /it^ is faid, is Ji'mu^tava- 
iiANA*s c^inron, but that is futileij for, vvercit true* the property would cll 
cheat to the king after theid-aih cf Ae pricft, m honour of whom the 
offering was made his fans would therefore be uncntiiled to the fuccef- 
fion ^ and they could not have ruen a contefled claim 

Is It not the purpofe of a pious oblation, that it fhall be enjoyed by him, 
in honour of whom the offering is, made? Now that is attained by a Angle 
aft of fruition , for it is*a rule, that the imcnt’on of the law, once, fulfilled, 
IS completely anfivcrcd hence may not land be refumed by the,king on 
a fubfequent day ? It fliould not be objeftcd,^that, were it fo, why fhould 
he not icfumc it for his own b-nefil? Since the law permits confeaated 
things to be given to no other, he ought to deliver the offering to a pneft, it 
IS therefore improper to refume it for his own benefit Nor fhould it be 
objefted, that bccaufc the fame perfon is in this cafe the priefl and the 

divinil) , he IS only entitled to long poflcflion Wcre^it fo, the right 
of the pricll’s fon to enjoy it after Ins demife, as his father’s reprcfcntative, 
would be contefied. Nor fhould it be objefted, that the prieft, m honour 
of whom the oblation was made, becoming by death fimilar to an inanimate 
dcit) , the king may deliver it to any pricft wiiomfoevcr He and his ifluc 
arc 'luthonzcd to enjm it, as land given to a diughtcr for her fubfiflcncc is 
cnjojcd by her and her iffue 

To the qucflion propof-d, the anfwcr is why Ihould it not be ackno v* 
Icdgcd as a gift, for the term deraonftpuvc of refpccl is irrelevant in any 
other fenfe but that of donation? In fafi, when provifion is made for the 
maintenance of a daughter, that b-ing giver for the fupport of her and her 

ilTuc 
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^ ifliic, it is niro enjoyed byJicrdefccndants^i'r/r^ri/rOT^. Eijt tin's cifc j'snot 

ifimllar, .for the pious oblation is made in honour of 'one perfon alone. To 
this fomc reply, acceptance ofta tiling rclmqmthcd with a view to the merit 
arifing from that rclinquifiimcnt conftitutes the receipt of a prfent i the rc- 
lihqiiiniment of a thing with a view to llic.cnjoymcnt of it by another perfon, 
whencc.mcrit fiiall accrue totheofferer^ is an aft dcmo'riftrating pious venera-, 
ticn: hence rclinquiihmcnt only, is denoted by the re'peftful term, viitb 'which 
the, oblation is prefented ; it does not extend fo far as to veft property in the 
other. The fourth cafe only denoting* ilic purpofe. of allowing enjoyment to 
the man, in honour of whom the oblation is to be made, he is net donee at 


• by the dative ca/e,i but that- cafe is here ufed ;under- another 

iule.,j‘.^What is offered as^a.pious oblation, ^is. as it were unowned property; 
but, being once enjoyed, the, pofTeflor gains a title, by occupancy, and thcrc- 
iore'ft.Iliall not hc' taken .by any ; olhcrperfon ; this is eftabUihed upon thc 
. confcqucncc of, the aft.- -But after the dctnifc;of:,thc grantee,- it’fliallbc 
..enjoyed by his.dcfccndants,,and no. others; ; , ; 


* Pn.this is forbidden by the-onef from this land, received as apious 
oblation, the fons of inferiour birth are excluded by the one, namely by Me- 
(CLXII -and CLXUIj j ’ from land .received as ^a prefent.: they arc ex- 
_cludcd byithc other, .namely by Vkihaspati. /Thefenfe (in the glofs on 
„y. CLXIIj.is literal for. the tWm (.brahman ) is, explained- iq.the 

effence, devotion. GOD, BRAHM*A, Frieft, 
,^rd of, created beings.^ The commentator obviates the fuppofiiion. that- ‘holy 
heritage may inienA- generally the hcriu(rc,of--a<.Brfl^;/3f:y, by adding, '* all 



■irmuft'fae alfo affirmed, that the fori' of a '^Wra man inharits land apptN 
-taining to his'ov/n father; but a is alone excepted in that text." In 

■proof of this the following' vcrfcis'citc'd by’ jfiiUTAVA^HANAi ' 

. -t . - . . , • ; ■ CLXIV.'^ . 

Vii JHASPATi;— T he fo'n ofany twice born man by'a'wo'mkh 
^ ’ of .the fervile clafsis not entitled Uo partake of his landed 
-•5 ,propert)^;'.he, who is born in an equal'clals/ihill lake the 

, whole: thus is the lawTettled.^ -■ ^ - 

.' jBegottek on'a .woman of equal clafs, or bo'fn in the' fitne^cUfs With his 
;father. •Land '-being- mentioned ' generany,‘'it' appears that the fon'of the 
^Sudra wife ffiall.not participalS 'therein,- 'whether it have* Seen received in^a 
prefent or oihefwire. - X-and, not recH'ved'in a’prefent/ds tlikt’which’ira'c- 
qiiircd by purchafe or the likel*'- Ji'Mo'TAVA'HkN'X'cohcurs’in tlift cipofi- 
tton; but it muft be remembered/ that 'tb’e fohs of 'Vaifyi 

Wives lliall have a lharc of the land, which has'bee'n' acquired by purchafe 
and the like. ’■ ’’ 

' ' The phrafr; expounded *‘ l3nd'\?hichi3rfrce''ridsas'a'hoiy heritage, **ihay be 
explained land-accruing ty gift-w^wetfreai'ffr peciiliar 'to'a prxell; it there- 
fore com’prchends'theaidifiirig toTaCrificc;''ieaching the‘/^j/,' and r«eiving 
g\it5 from a pure^banded giver.- The Bclivcry of land acquired by purchafe 
is' not'-peculiair'-to a 'Brhhma'na, but concerns all clalTes.' * The dclivcry'of 
land acquiredby' the acceptance of a girt'‘conccrhs zBrdbmana'i'^ot the law 
declares,' ** A may' acquire' w^th' by' affifting to facriHce,' 'by 

•teaching the Fedas\'iv\^ by receiving prcfchts;’‘'and the tniatis oi fubfiflchcc 
pteferibed to the Braktnand arc forbidden to others, > * • • ' ■ > » - m - 

Menu:— A man of the lowefi: clafs, who, 'through' edvetouP 
■ nefs, lives by' the afls of the highefl:, ’ let the king ftrip of 
■ all his wealth and'iriftantlybanifh'; ' ‘ r 

• A fomAinies pradifes mendicity 'on failure of all other means ^f 

fubfirtcncc, and m'erely tb^prcfcrvclifc'i but if is not poffibic/ that hii fdns 
Hhh Ihould 
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illue, it is alfo enjoyed by herdefeendantsfl/Jerier dcmifi. But this cafe is not 
iimilar, for the pious oblation is made in honour of<onc perfon alone. To 
this feme reply, acceptance of a thing relinquifhed with a view to the merit 
arifing from that rclinquifliment conftitutcs the receipt of a prefent ; the rc- 
linqmfhmcnt of a thing with a view to the enjoyment of it by a'loihcr perfon, 
whence merit fhall accrue to the offerer^ is an zSt dcmohflrating pious venera- 
tion: hence relinquiihment only is denoted by the re'pcdful wmtivith which 
the olhition is preferred i it does not extend fo far as to veil property in the 
other. The fourth cafe only denotingjhe purpofe of allowing enjoyment to 
the man, in honour of whom the oblation is to be made, he is net donee as 
iifuaUy ftgtiifed by the dative cafe i that cafe ris ufed under another 
rule. What is offered as a pious oblation, ^is asit were unowned property ; 
but, being once enjoyed, the poffeflbr gains a title by occupancy, and tberc- 
fore'lt fhall not be taken by any other perfon : this is eftablifhcd upon the 
confcquencc of the a€t. But after the demife of the grantee, it fhall be 
enjoyed by his defeendants, and no others. r j * ^ 

* Oa.this is forbiddjin by the one/ from this land, received as a pious 
oblation, the fins of inferiour birth are excluded by the one, namely by Me- 
.Ku (CLXII and CLXIII) . from land received as a prefent. they arc ex- 
cluded by. the other, namely by Vrjhasp ATI. The fenfe (in the glofs on 
.V. CLXII) IS literal ; for the term (brahman) is explained m the diftionary 
of Amera* The Vidas, abftra<5l effence, devotion, GOD, Brahm'a, prieft, 
lord of created beings. The commentiator obviates the fuppofiiion that ‘holy 
heritage” may intend generally the hcriwgf of a Brdhmana, by adding, ‘ all 
land belonging tp a pneft is not a holy hentwS.* For the text 
^(CXLII) declares the general right of ail wlicthcr Brabmanas, Cfio'- 
tri^asy or Vmljaj, to fuccccd to the Jand belonging to a Brahmana j that text 
being thus explained, the Btdhmana, (Jhatnyi, and Vadya fliall fuccccd to 
the houfe which lias fucccffivcly defeended from the paternal grandfather to 
tile father, .and from him to his fons. It (Iiould not be afiirmcd, that tin* 
text propounds the tight of a fon to fuccccd to the property belonging to 
a BriLmana, Cjl atriya, and Va ija rcfpcQivcIy. The property ofa Brdbrtans 
alone IS premifed in the firft part of that text (CLXII); and the precept, 
'hat twice born men fliall fuccccd to their fathers, would be unmeaning, flncc 



'ifmuit bs alfo ’affirmed, that tUeToii’ of i"^Sidra man mhiirits land ajpgSfj 
=.taining to his own fath'erj but a ■‘'Sidra is alone excepted in that text; ' -in 
’proof of this the following verfeis'cite'd by jAiu'TAVA'nAN a; 

- -CLXIV;.. 

^RJHAsPATi:— T he fort oFanytmce borri'man'by a'womkil- 
t ' of .the' fervile' clafsis not entitled* to partake of his landed 
; property ; ,he,' who is born in an equal 'clafsyfhklhlake the 
t ■ „■ whole : -thus is the law'fettledf.- ti.'y-ty.'.i'.' ;• -■ 

h ;■ ; tfr.i e' ^ '.v’t-!,'.: i. -i /n,.' vt 

.'oBegotten bn' a Woman 'of eqltaVclafs, o'tib'o'rn’iti the' famc'clifs With hiS 
jfather;. ;Land -being inentiorted''genera!ly,''it'appears'thaf the fbn'of the 
.5iA/riiwife Ihalfnot participate 'ihefeinV 'whether it Have’b'een'rechVed ink 
preftnt or oiherw’ife,'' Land, not ‘feceiviid'jn a'prcfcnt; is''th!it'which'i5''a’c- 
tjuired by pur'chafe or the lihe/'- JiAibVAVA'HA.>t‘A'coficurs’in'tlijit'expoC. 
tion; but it mull be remembered, 'that -'th'e ibns'of Iho CJhatnyi khd ‘'VaiJji 
Wives fliall have a Ihare of the land, which has'bee'n acquired by purchafe 
and the like.- ;■ t : ,i n ■ 'f u..,. o'- ■ ; I'f 

' ' The pbrafe, expounded **'landwhichSdfcendsas'a'hoiy berita'^c,“rnay be 
explained landiacctnirigby gift'en^me areoanf 'peculiar ■tb'a’pucIiV if there- 
fore comprehendshheafliilirig to'facrificc/'tcachin'g ihe'-f^/dati and receiving 
gifts from a p'jre’bande'd givir. ■ ' The delivery of landacquired by purchafe 
is’ nof 'peculiar 'to a ^rabThana, fMX concerns all' claiTes; ' ’The delivery of 
land acquiredtby’the'acceptancc'of i'gift'cdncctn's a"j?r'r:irVaAij''for'th'c law 
declares,' ‘“'A Braivijvo may acquire 'wealth ' by ' a’ffifting to facrlfice; ■ b'y 
■teaching xMt Vlilai,'Oifii by receiving ptefcrttsj”'and' the orecAa'of 'fublilicncc 

prefetibed to the are forbidden toothers. '' '' 

Menu:— A' man of the loweft clafs, who, - thfotigh coVefoiir- 
• nefs, lives by the afts of the highe'ft, ' let the kihg flfip of 
all his- wealth and'irillantly bahilh; ‘ 

• ' A CJh.T.rtfi fonietimes p'raaifcsniendicity'on failure of all otb= mMsef 

fiibfiflencc, and rnercly to'pre'fefvc life ; but it is ‘riot folSble. that' 

: H h h 



lliould thereby, gain riches, Chandc'’swara alfo explains the term ufed 
in, the text (CLXII), land gained by affixing to facrifice and the like. What 
is received as a pious oblation, is alfo comprehended in the fame term. 

Others argue from the text admitting, the title of CJhatriya and 
Vmsya to land inherited from nnceftors, without any fpecified exception, 
that the fons of the CJkatiiyd and Vaisyd wives fucceed to land, which was 
originally received in a prefent by the paternaU grandfather or remoter an- 
ceftor, and had devolved on the father in right of affinity. Accordingly 
land, which is acquired by the father, through the acceptance of'a prefent, 
fhall belong to the fon of the^Brabimnt^ not to the fon of the Cp.ainyd or 
other inferiour wife, as is obferved by Ji'muVava^iana'. How then do 
the fons of the C/bafrJyd and Fats)d /uccecd to land, wlijcli xvas acquired by 
purchafe ? Bccaufe there is no prohibition : “ all the fons of women of twice 
born claflcs &c. is merely a repetition^ the former part of the text contains 
the dirc6l precept, A fecondary fenfe fhould not therefore be admitted; for, 
at is weaker than the primary fenfe. The lafl part of the text of Vrihas- 
PATi (CLXI), “cvenif l»is father give it to him 6cc.** fuppofes pnrtition 
made by the father. Therefore the fon of the CJ)jatrlyS^ or other inferiour 
wife, cannot by any means have property, founded on confanguinity, in land 
which was gained by modes of acquifiticn peculiar to a pricfl. Tlicn mufl 
it not be confidcred as a.w’aif? Not fo; for it muft be affirmed, that the fa- 
ther’s properly was not devefied; clfe it would not be faiJ, tliat “ the fon 
of the Jirabinatil may refume it after his father’s dcccafc for, otlicrwifc, even 
a flrangcr might feize jt. If his father give it to him out-right for the fikc of 
the merit jrfrt/rVig from gifts, ^or for proteftion, or through favour, 

Ilnll be the confcqucncc ? It Iiccomcs theabfoluic property of the CJJ'atriyt 
or other inferiour fon; for gift operates tJic diveflure of llie roimcr owner’s 
property ; and jf none veiled in another owner, it would he a waif, h 
not rrafoiiablc to fry, ihat prbpcrty is not in this cafe devcllcd by donalion i 
for no limitation is on any atamnl admitted to the valid gift of an owner 
Mho -s not d.faWcd by infanity or the like. Tints fome expound the law, 

Cl.XV. 

'/AI.A: — A being flic onh* fon of a lluihmndt 
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fliall have a thiid part of his eftate; two ihares-fliall he 
taken by the kinfman remote or near, who performs the 
obfequies for the deceafed } 

2. On failure of kinfmen, tbofe lhares devolve on the pre- 
ceptor, or on the pupil, who performs the obfequies ; in 
the utmofl; difficulty to find an heir, let thofe ffiares be al- 
lotted to any perfon Iprung from the fame original Hock, 

A Wjhada is born from a Brdbmana on n^Sbdrd svife, as mentioned un- 
der the title of mixed clatTes.* The svhotc eilatc being divided into three 
parts, he tliall take one part, and ibe other t«*o belong to the near kinfman 
connedied by the funeral cake; or, on failure of him, to the remoter kins- 
man. The diftindlion between near and remote kmfmen will be explained. 
It may be thus elucidated ; a near kinfman, connedlcd by the funeral cake, 
isahlha or ht/de/ceniant and To forth; and the remoter kinfman is the 
grandfather's grandfather, and the reft* He muil be of the fame clafs with 
the deceafed, elfe he would not be preferable to the fon. On failure 
of remote kindred, the preceptor fucceeds; be alone performs the obfe- 
quies and celebrates the iraJd/ta. On failure of him, the pupil. In the 

utmoil difiiculty, on failure of all heirs from the near kinfman to the pu- 
pil, let thofe fhares be given to any peribn fprung from the famc.origi- 
nal flock with the father of the mjhdda. The dJrfnirWu, Ji':iu'tava- 
IIASA and the tcR concur in this expofilion ; the Pirijata oAiz, this con- 
cerns a virtuous Nilhada. Tlic objedl of that remark is to remove the 
apparent mconfiflcncy with the follon'ing text. 

, • CLXVI. 

IvIenu : — The Ton of a Briibrnttna, a CJItalriya, or a^ aisya, by 
a woman of the fervile clafi, inherit no part of the 
eftate, urihfs he he virtuous; r-or jointly vtitb other Jons, uttlefi bis 
mother vtas latvfuUy married z wliatever bis father may give 
him, let that be his own. 
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* CoKsrQurNTLYlliis text oPMcnu relates to the vicious foh oFa Sfdm 
woman. Uut it is propci to confitlcr it as only applicable v.hcn there 
is n^fon of a twice born clafs; and it thus coincides with the text of 
the l,Jnbab) arata above cited (CXLllX 4) ; and on this conflruftion the fon 
oF a Sudrd Kvi{c has a fpccifick portion then only, ^vhen piditiohjis made 
by his fatherj^ but after his father's dcmife, he is.cxcludcd from participa- 
tion< if he have a twice born brother; if there be none fuchi he lhall take^ 
a third part ; there is no'difficulty on this interpretation.' Accordingly Me- 
uu» having declared partition among fons of the fourrcIaiTcs, and, in.anfwer 
to the^queflion whether a grcatcrvportion may be givenjto the fonof the 
'Sudn'i on account of his fihal .piety ot the like When^partition is made by 
the^ father,, having denied that^ greater portion (CLXVII), proceeds to de- 
ny him even the^tenth part,^whenj partition<is made after the death of the 
father (CLXVI). ^ ^ ^ 

1 r . t yLxyii. , 

Menu But, whether m^ Brdbviana have fons, 6r have no 
fons, ih&^hree JirJl»ckJfeS,-no more than a tenth 

^-part.muft be given to the fon,of,a^-iS'wt/m. , , 

^This tenth part is ordained .when therCjarc four fons of the four different 
clalTes j fot it corrcfpohds^witll a formcr,tCxt (CXL). In hke manner it iS 
rcafonable, that ^Su 4 ta fon. fhould ^tceivc, in right of a certain degree of 
virtue, ■'one, fliare.of the eflatc diyided^into^feyen parts and a half ; for that 
coincides with another (CXXXIX 4), Never is a^tenth part only given 
to the fon of silSfidra wife, ■whenjherc is no fon by the Brdbmanl : for that 
would contradift the^text of Vishnu, (CLIII).^ Again the prohibition con- 
tained m a text of VrTiiwspati concerns a Brdhiana, and re- 
lates to partition by a father^ Many different rules being laid down accord- 
ing to the differtnee of^clafs.rbut this containing no fpecified limitation, 
land cannot be properly included in the third part, which is received by the 
fon of n^Siidrd having no htoxhet of, another chfs. As for the fuppofition, 
that the text, of MonJ (CLXVi) rclatos folcly.to the, Von oi ^"Sidri »o- 
tnan not, law fully ^tmrrict}, it is enoncous j fonhs Mihabbaralo declares, 
that cicn the fon of d'Sdurd lawfully married is not entitled to claim any 
' portion 
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portion un/e/s :t hgiun by hts father (GXL!II 4 ) How can the esprefTion, 
“ whether the Brabmana have Tons or have no fans,” bejuftified, for 
Vishnu* authonzcs a greater allotment than a tenth part, if he have no 
fon by Wives of the three firjl claffes* A tenth part here intends the (hare 
P'cfcnbcd fora fon of thatclafs, asabovcmentioncd hence, if the pnefthaVc 
no other Tons, a third part or thehke.'to be Tub^dituted in place of the tenth 
part, fall be aHotted to the fon by iXit'Sudrd, Thus fome adtbvrs expand 
the law. ' f 

I * I * ‘ 

Chasde'swara, Misra, Cullu cabhatta, Vijk\ a'nb'swara 
and the red e\plain the text of Menu (CLXVII), whether the pneft have^ 
fons by wives of twice born cliffcs, or have no fuch fens Lacshmioka- 
RA remarks, if the father indulgently give any thing to his fon by ^Sudra 
woman, he thdll not give more than a tenth pirt According to this optn on, 
fays Chanpeswara, the phrafe, ** a fon by a woman of the fervile cla/s 
fhall inherit no part of theeftate,*’mufl fignify, that hcfhall have no part of 
the inheritance onicfs it be given Co him by his father The glofs on both 
lines exprefles, * if the father give any thing to his fon by a'Sudra/ it is not 
diftinguifhed whether n fhare or an indulgent gift be meant • it muft there- 
fore be underftood as intending a^fharc, for in the cafe of indulgent gifts 
to other fons, no fpccifick fumis ordained , it is cafy to eftabhfh the coinci- 
dence of this text with others by the equality of his regular fhare, and it 
IS infcrtcd in Menu’s code, after prcmiCng the allotment of a fhare. 
To reconcile the apparent contradiflion orfayirig.^tha^ *‘^a fonJ>y a woman 
of the fervilc clafa fhall inherit no part of the eftatc,” while it \s mention- 
ed both before and after this text, that he fhall receive fuch part of the eftale 
as IS allotted to him by his father, HeLA'yudua and the Paryata fupply 
the text with the w ords, ** unlefs given to him by hiS father " Participation 
is forbidden b> the fitft fentcnce alluding to a ion very deficient 

in goodquahiics and born otxL'^Shdra woman law fully married, it is forbid- 
den b> the fecond fentence, alluding to a fon deficient in good qualiti-s and 
born of z'^Sudri woman not fawfully married Hence, '* whatever his 
father ma) give him, let that be his own,** meaning that which his father 
may give him, through favour, whether it be Icfj, or more, than a tenth 

* I £fd po tesi of % iiHsv to tbt tSeCi Rriip* »t ruy hi aa err-Bi rf tie tr*sf *it"» vnusj 
\ iiuxo fotDirxii T 
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part.; ' 'BiU'n;fa\herV WWhas^no^rf^ifrfonV muft givc--a third-part-bf fthe're- ' 
, maini^er,_'^aftcrrdedudling^hi^s*owri\allot^^ virtlious foh by^a>5aVr/ 

= ' Avoman'l&wfully 'matrie'd, an'd lie fliall take' the rclidue for liimfdf.-. The Very 
//faiu'eYpnncipler^^^ldjbe. admittcd'ih' partition made aftef the'^ death‘Of the ■ 

■ •'■falher.r' Ji'MUiTi\}^^H/NVV6nSd6rVthc,te^ (CLXVII)‘as for- * 

■■ ■ -bidding the further particijiatidn oFprici-vvho -lu'sTalrcady re'ceived a tenth''part ' 
;v'tfcoiU|:H‘hisTather*^jinduIgcncc*i^-,Vi‘jNYAVE~^swAR-A-.HcIiyers 'a fimiiarex- 
-pbfidoh'.;^ jrTE^NpR'iy’A'Vxpounds-bo^^ texfsVasTolIdwS;i^;,^ however'^ 

' his'father^V^artiaUtyVhe’fl^^ hayerib'other.pprtibn.than a tenth part;,’ Ac~ 


thV^app^rent^cohfradidltdndhjthe texts;. 


HASP ATI :J:^Th E’l'yirtuous' ^ 

'V' y 'i^Sud/fl' womanj'-‘untp> a^-man • AvnoyJeavesvn^^^ pff- 

‘.V maintenance, ;and the 

■"r^-^/jkir&i‘eh^'fKall;inKferit'lhe^re^ /- . '■• 

■.fr^/;|.VTHis;';fays;GHAi^bVs'YAR'Ai^ fon oF.a woman hot law- 

^ -"'fulfy ;_marricd";', fdr^theVfdbjciSvis^aj^^^ womanly Elle if would 

contVadid’thc'tcxtbPpE y VL'A'hhoyc chcd^{CLXV;i).^ r.'- ■ . 

< 1 .“,ci ’ ' - ^ 'f t ^ r* * ^ f y '. .r" ■ . 

■; ^''' .-v^ V* v.r / ' 

•.■ Go'tam'a ;-:-V'SON; by';a\''Surfra; woman;;bom'u^ 

. ■ '; .\vho le3ves!'tio legiiima^ "fliall, if he be ftriftl/ 

: . , obedient like a'pupil.freceivc.a -.prbyirion for'hi^maintc- 


- Vlr Usbenriaiyobcdicnt’like'ari.pprenlicc. then fiiall tbe Coo oU'Su^''.! 
'roman recclvca prbriCon'for hi« maintenance out of tlic' property of bis 
‘ father,' wjio leaves' no' legitimaicpITuc;. ■‘'■Apprenticc'l'fignifies apupib 

■■ ■ . ■ ■•' ; '•. ■■ ; ■ ' The 
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The author of the has this^cxpofition. ‘ the fon begotten on a 

‘ Sudra woman not Ia^\ fully mamcd, by a^man belonging to one of the 

* three firft clafies, \\ho leaves no fon by of^ a twice bom clafs, 

* fhall receive a provifion for his, maintenance, (that is, fome trifle as a 

T J 

■* flock whereon he may earn a livelihood by agriculture or the^likej, provi- 

* ded he be flnfll) obedient, or {how due reipeft, hke^a pupil and what- 

* ever had been given to him by his father, muftalfo be delivered, asm*- 

dained irr the following text * 7 , ^ - 

, V. ^ CLXX^ ^ ^ ' 

Sanc’ha andLic’HiTA .*— a son woman does not 

fucceed to the ^paternal ^eftate, whatever, his father? gave 
him, that alone {hall be his Ihare , but let the father^ alfo 
give him ahull and a cow, fome black irbn, znAafiy black 
gram excepting tila, , 


Ch ANDE sw aRA alfo cxpounds this text as in clfefl relating to the fon of 
an unmarried V Thetext of Menu (CLXVII), as fome lawyers re- 
mark, may be alfo expounded as relating to the fame fubjeft. . * 

. - mGLXXI., , CSt . ^ 

Go TAM \ — ^SoNs, produced by Wom^ in the inverfe ordef 
of the clalTesi {hall have a fimilar allotment to^that of^thd* 
fon produced by a womanrof the fervzle clafs/ - ? 

^ *1 i ^ ^ 


A SON produced by a woman of another dais fliall have a mere provifion 
for his maintcnance,vhlve, one produced by woman of the fcrvule^clafs,,^if 
he be firidly obedientjto^his parent, lis a to^his preceptor »'t 

' - j « " 9- j CHAribE^sWARA, 


* Other clafa ’ intends mixed claffes This is grounded on^the text, 
which exprefles, *• All children, produced by lUegakconnexions, arc de- 

^ ai-, ^ m V 

dared to have the fame duties with thofc of the fi^ile dafs ” But a Murd- 
dhahhJktBa and the reft arc not treated as women of the fervile' dafs In 
another place the famecommcatatordchvers this glofs * to Ions produced by 


I 
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women m Oic mvcrft order of the claflls, a fubfitlencc (hall be alloned m the 
fame manner in ^^hlch it is afligncd^to the fon of a Stidra, provided they be 
iliicily obedient to iheir farents * A woman married in the invcrfe order of 
t\ic daffes is one, who is^of a dafs fupenour to that of her hulba^d j or 
one, who has been erpoufed by him before another wife o{ a dafs fupc- 4 
flour to her own, a Cfctnya before a Brabmani Misra fays, * a Ton be- 

* gotten by 'i'^^udra or other man of mfenour dafs, on a Vasya or other 

* woman of fupenour dafs, fhali receive the means of livelihood, that is, 

* ftock for agriculture and the like, fuch as-a plough, a plou^hfiiarc and fo 

* forth * ■^ViSHKU propounds the fharc of a virtuous fon begotten by a 

CJhainya or Vatkya on a^.S'Wi:i!r^riawfu|ly maimed. ^ 

r. CLXXIIr , 

Vishnu:— A "Surfm, being the only^fon of a twice born man, 
fhall take half his father’s efttite, ihe'fecond half fliall be 
appropriated in the fame manner with the eftate of one, 
tlrhojeaves no male ilTue. 

On this text it is reiriarked in the Rctnactira, thjit a CJhatnyet or VaiSya is 
here intended by the term “ twice bom man,”^ with an exception to the 
Brdkmana; ■ for DeVala ordains the third pfrl for the fon of a pritft by 

* a woman of the fervile clafs ’ (CLXV) It might be reconciled by refer- 
ring the texts to tlic,calcs of^irmuousifoKand of one deHcicnt in virtue 
The ample difcuffion’of this fubjeft would fivcll the volume unneceffaril) , 
fince the marrngc of a woman unequal in dafs is forbidden m the Cah age 

- ' ' t ’ ' 

’ , CLXKUI 

Vr'iJiat Naicdtja pttrand — ^Undertaking lea voyages to cir- 
cumnavigate the ocean , the carrying of a waterpot by a hovje- 
holder , the'^marnage of twicc-born men with damfels un- 
• equal an dais , ^ 

PrrMisihC thefe and other practices, it adds, 

1 

'Oic wife have declared, that thefe prafliccs mull be aioit’- 
cd in ihc Cah .age. U u'c- 
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“ Undertaking fea voyages.’ circumnavigitiiig theo'ean ‘J Tie 
carrying of a^waterpot,” lie carrying of it by a houfeholder, as dircfled 
in ancient law, “ Two facerdofal threads mull be«worn, and a walcrpot full 
of wy^ter mull be earned ” The learned fo expound the text 

''Adityapiirana — ^The marriage of twice born men with dam-* 
fels not. of the famerdlafs? the flaughter, m a religious, 
war, of Brahmanas, viho are.alfailanls vith intent to 
bill, ' 

PpEMisiNG thefe .and other parts of lay, it proceeds, 

Thefe parts of ancisnt law Were'abrogated by wife legiflators, 
as the cafes arofe, at the beginning of the Call age, with an 
intent of fecuring mankind from evil t ^ 

, ' i 

The injundlions of infallible legiflators are of equal authori- 
ty \/ith holy writ. 

Does It not app-ar from the exprelTion, “ abrogited by wife legiflators, 
as the cafes arofe,” that the prohibition was not fuggcllcd by the fcripturci 
and IS It not confequently improper? Thcrcfme it is added, '* thl injunc- 
tions of infallible legiflators &c ” The term treinjlottd ” irjun^ion/^ lile- 
raVy flgnifics promifc , for amonglL other fenfes, A'tEEA flates the term 
(fa ! (tjo) as fynonymous with famjtt, which he explains a promife or con- 
tradl ” Infallible Ugijlators'* arc fuch as are free from all defetfls Thefe 
defeds are, natural ignorance, through which, for rxamplt, the Ganges may 
be miftaken for a vulgar flream. inadrcrlcncj , through which a man may 
err m regard to the exiftence of a thing, even though it lay before him , wil- 
ful deceit, as when he affirms, that a thing is not, though it really be. and 
wcaknefs of organs, which prevents his clear p-rccptioa of fmall objefls. 
llic words of a man free from thefe dcfcdls mull be refpLftcd like holy 
writ , for, not proceeding from a fallible man, they arc flmil ir to the p-c- 
ceots of the J^det - 
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CLXXIV. 

Ya'jnyawalcya :“A son, begotten by a man of the fervile 
clafs on his female Have, may receive a fhare by^^his fa- 
ther's choice ; or after the death of the father, the bre- 
thren fhall allot him half a lhare. 

“ By bis fathci’s choice,” that is, by the will of his* father, he may ob- 
tain a (hare in the diftribution of the eftates this relates to partition made 
by the father. It is hereby intimated, that a fiiarc muft necefTanly be given 
to fons andiDther defeendants of a wife equal in clafs. The fon of a'‘iSi/- 
dra by a female flave, or other '^Sudrd woman not lawfully married, fhall, 
with his father’s confent, have an equal fliare with other fons. 

. Ji'mu'tava'hana. 

Consequently this isalfo intimated; if the father faid, ‘'let an equal 
lhare be given to this fon,’’ then the other Tons fhall give him an equal al- 
lotment when partition takes place. After the death of the father, if no fucb 
iviU had been declared, the brethren, born of a wife legally married, fhall 
allot him half a lhare ; that is, half of fuch'fliare as would have been af- 
figned,* had his mother been legally married. Confequently a fon by a 
Tcmaie flave, not fiiperiour m clafs to her ''Sudra mafler, fhall obtain the 
moiety of a full fhare. Such is the opinion delivered in the ^*UtdcJ}.ard and 
Retndecra. ^ The fame Icgiflalor propounds the rule when there is no fon by 
a woman Jawfully married. 

cLxxy. 

WjNYAWALCYA : — Should hc havc no brother, he lhall 
take the whole, unlefs there be a daughter’s fon. 

Ir there be no fon by a w’oman lawfully married, nor a daughter’s fon, 
the fon of a female flave fhall take the whole cflatc of the father. 

Such IS the cxpofition delivered in the Retndcara. Misha explains the 
text fimilarly. 'Su'lapa'ki, Racjiunakdaka and the reft expound 
“ a flnrc" (CLXXIV), an equal allotment with the reft of the brethren. It 
h confequently intimated, that an unequal diftribution, unauthorized by the . 

* . law, • 
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law, fhall not be made among thefons of a wom^n legally married. Bufi 
if there be a daughter's fon, then, finceheis a I^gitij^ats defeendant, and 
Cnee the fon of a female flave is produced hya\ odian not legally mamed. 
It IS proper they Biould hate equal iharcs. Such is the opinion of Rac- 
,HUNANDANA , and Ji'Viu TAV A^iiANA delivers a firnilarcxpofilicn. 

' cLxxvr. 

Menu ; — A son begotten by a man of the fervile clafs on bis 
female flave, or on the female flave of his male flave, 
may take a fiiare of the heritage, if permitted . thus is the 
law eftabliflied. 

** On the female fla\c of his male on the female fla\c of his 

fervant* 

’’ ^ The Catpatira, 

CuLLOCABKATTA has afimilar glofs But CnANOE'swARA explains 
“ his female flave,” one who falls within the dcfcription of Haves made cap- 
tive under a ftandard and the reft,* ** the female flave of a male flave, ‘ his 
female Have of fuch a defcription, on whom a fon is b-gotten by a male Have, 
without being married to her Both may be admitted to participate xn the 
heritage Thus is the law fettled. 

CLXXVII. 

Menu : — A son, begotten through luft on a ^Sudra by a man 
of the pneftly clafs, is even as a corpfe though aJnc, and 
is thence called tn law a living corpfe. 

TiiiSi fays Ji MU tava''iiana, relates to g/" av/oman not legally 

married. But Cullu'cabiiatta confiders it as relating to the J^n of z 
woman lawfully jnarricd being incapable of fulfilling the purpofi, of ohfe- 
quics for his father, and fo forth, lie is «cn as a corpfe 

* Book HI, Ctjp 1, T XAATU 
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CHAPTER IV. 

''"":6n LECrrihUTE .and adopted SONi 

S-ECf.IO^N I;' 

ON THE SEVERAL modes' OF FlLIATioN, 

"^^^^ITH thc.inteot of erp^ing particularly the right of fons^lcgiti- 
dtftiibtd. , 


mate; or.a<Jop*«li' to fucked to their father’s.X^at®/, th^.^.‘£rft . 


Menu Of the twelve'foris pf inen,. whom 3^Ieno, Iprun^ • 
from the feW-exiflenti. has named, fix ,^e .kinlinen' and- 
heirs ; fix^ not heirs^ ,exc<;j6J,;<o their .owii Jathefi' but kiM- 


2. The fori begotten‘by,a man himfelf in./a£^H/»f&rf/the, 
fon of his' wife begottenfiri tAe .CTahnri Jr/ofe jnjnffmrri, a' 
fori given to iVm,',ariori;inade,OT flrio/;/eri,.aTori!of conced- 
ed birth or ■whoje jeal 'fadieT'cannot fe.'^norinV, arid a.fon re- 
jefted by his.nahrM'jidrents, me. the Cx'MiiCnen and heirs: 

3. The. fori of'a;.young woman anmairied, the fon of apfcg- • 

nant bride,- a:fon bou^f, 'a fdri'by.aitwice^^ma'rried'Avo- 
man, a fon felfpveri,; aridrii fon by a 'Saf/rri, are the fix 
kinfmen, but riot heirs to-co//atcra/j.. ; 

Menu, fprun^ from the frif-cxiffent Bkahma', and ihs-foartw-n 

LU - - - ’ Mekcs: 
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Menus, among thofc t\\d\c fons of men, whom he has named, the firft 
fix arc pronounced kmfmcn and heirs to collaterals the refuU is, that, ns kinf- 
men, they offer the funeral cake and water to Sopwdas and Saman6daeas, and 
as heirs, they fuccccd to the heritage of their collateral relations, on failure of 
male iffuc, as well as to ibe ejlate of th^ir own father. The laft fix may not 
take the heritage ot any, except their o\yn father, but they participate in his 
wealth, for it is declared generally without any exception, that fons inherit the 
eflate of their father (CCXXIIIa). When learned pricfts arc mentioned as 
heirs to all perfons cn failure of hn^ then, indeed, confanguinity is not the 
ground of their fucceffion , for there is no other ground but their claim as 
learned priefts . thefe on the contrary are Linimen, and therefore prrfom the 
duties impofcd by that relation, offering water and celebrating other Tites, 

{ J CuLl-U^CABHATTA 

But MEhitA'TiT’Hi, explaining the compound ufed m’ the text by ths 
negative fuperadded to the appofition called fajs, “fix arc neither 
“ heirs nor kinfmen ** they are not heirs, except to their own fathers. That 
IS wrong, for Baudha yana mentions them as kmfmcn. / 

CLXXIX. 

B'iUb’HA''! ana : — Consanguinity, denoted by a common faiPil) 
appdlaltor, belongs to the fon of an unmarried gill, the 
fon of a pregnant bride, a fon bought, a fon by a twice 
married woman, a lon felfgiveu, and a fon of a priell by 
o.'Sudrd. 1 

r 

And, inM, YA'jsVAWAtCY a, after prcmifing the tweUefons, fays. 

** on failure of thole firfl mentioned, the next in o"dcr give the funeral 
“ and claim the heritage'' (CLXXXIX)'* hence it is evident, that all may 
cfkr th- ru”cn! ca’ c for their oi/n fathers j and the diflicchy is reconciled 
Ly not admttu g ihctr right of offering u for any other. How can it 
foMo vfroin ihc tc.rms of the text (CLXM\), that the/ arck nfinento colla- 
te als ? There is no rule, for all, i ’ o uartal c of the fame family name. ofTef- 
i ig the funeral cake to colktcrals ; <incc ft vtmU folio jo that one, who is not re- 
lit‘‘d Within thedegrceof a .S'JfWr, might oficf>it, even though he wem 
urconn'’flcd f ranger, CLhXK. 
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CLXXX. 

Baud’ha'yana — Participation of wealth belongs to thefon 
begotten by a man himfelf in lawful ■wedlock, the fon of 
his appointed daughter, the fon begotten on his wife by a 
hnjmati legally appointed, a fon given, a fon made by adop- 
iion, a fon of concealed birth, and a' fon rgefted by his 
natural parents. 

- t 

This right of fucceffion, from which the fix firfi mentioned a’'e exclud- 
ed, mud be underftood of fucceflion to the eftate of any but their own fa- 
thers. Of whofe family name do the fix, named t\ ith the fon of the body 
(CLXXX), partake 1 of their natural, or their adoptive fathers? The 
anfwer is, they only claim the family of him, whofe fon each of them be- 
comes , for fons, inferiour to thefe, namely the fon of an unmanied girl 
and the tell, claim the family of their adoptive fathers why then Ihould 
not the reft io'-e a JimJar claim ? The fon of the body, of courfe, belongs 
to the fame race lettb in father , and Menu, in fpeaking of a fon given, ex- 
plicitly declares, that he muft never claim the family of his natural father. 

CLXXXI. 

Menu ; — A given fon muft never claim the family and eftate 
of his natural father: fhe funeral cake follows the family 
and eftate , but of him, who has given away his fon, the 
funeral oblation is extinft. 

The term “ funeral oblation” intends that which is made for a fa her. 

If a fon ma/not claim the family ofhls namml father, he may furcly claim 
that of his adoptive parent. It is accordingly declared in the Calica pjrana, 
after premifing “ the ftin begotten by a man himfelf in lawful wedlock, the 
fon of a wife begotten by an appointed kmfman, a fon given, a fon made by 
aioftan and the reft.” that their inveftitutc and other ceiemomes muft be 
performed by their own family. 


CLXXXII 

edited purdna • — He, O lord of the earth! on whom the cere- 
monies 
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monies fliould be pci formed under the family-name of his 
father, is not deemed a fon until the ceremony of tonfure 
have been completed ; he becomes the fon of another, 
imdcr ivhofe family-tianw it h performed : 

2, Sons given and the reft, when the ceremonies of tonfure 
and the like have been performed on them by the adopters 
own family, are deemed adopted fons ; any other is called 
a flave. 

Ih the firtl text “ father” tignifies the natural parent ; “another” lignifies 
any other be/iies''tl)e natural falter. Affiliation therefore depends on the cere- 
mony of tonfure , it does not requirc.thc teveral fohmn rites, from the fec- 
tion of the navel tiring, until the child be fed with rice : and that ceremony 
of tonfure is valid, even when performed at the feafon of invelling the child 
■with the mark of his clafs j but adoption is limited to the fifth year. 

CLXXXIIf.; 

Cilicd ptirdno : — But after their fifth year, O king! fons given 
and the reft muft not be adopted • 'let the adopter take a 
-boy five years old, and firft perform a facrifice for male off- 
fpring. . ' 

The facrifice named in the text (futr^jhti) fliall be performed, -if the 
adopter maintam a perpetual fircj but only an oblation with holy words from 
the Veda, if he do not maintain Jucb a fircj this will be explained in its place. 
If a boy five years old be regularly adopted, but the ceremony of tonfure be 
not performed, having been deferred, according to the ufage of the family* 
until the feafon of inverting the child with the mark ofhis clafsj thcn,rtiouId 
the adopter die in the interval, is thisfon qualified to perform his obfequies ? 

So'iL argue from the letter of th» text (CLXXXUs), that, the ceremo- 
ny of tonfiirc not having been performed by his own famil/i his 

Efiihauon IS null, and thcrcfoic he is not qualified to perform obfeqmcs. 
Tlut IS wrong; for the text js propounded to declare void, ' the adoption 

cf 


of agi\cn fon, on \;hom the cereitiotiy of tonfurclus been performed by 
the family of hi’s natural father, die, if all the ceremonies, including 
marriage, which is comprehended m the words ** and the like,” cannot be 
celebrated, the affiliation would be in\alid, and he would not beloT^ to the 
family of bis adoptive fathe'‘i and confequently the* ceremony of tonfurc and 
of m\eftiture, e\en though performed in the adopter’s family, would be 
invalid, or would be partly imperfedt; and the rues could not be per- 
formed at all. Adoption alone conftttutcs affiliation ; but the ceremony of 
tenfure performed b} the fimily, to which he originally belonged, renders 
It efTentiaMy invalid, like a ncedlefs repetition. But his affiliation onssejfedled 
IS not cancelled by his naming his former family m performing a facrifice, 
or in confccrating a pool. Birth caufed by male feed and uterine blood is 
one ground of filiation, the fecond birth, by imeftiturc and other ceremo- 
nies, IS equally a ground of filiation, by whomfoever performed. When 
he, w’ho has procreated a fon, gives him to another, and that child is born 
again by the rites of inmation, then his relation to the gi\er ccafes; and a 
relation to the alop»cr commences: this birth cannot afterwards become 
null by h s erroneo ifly reverting to his original family. T ic fubjeft 
fhall be f .rchcr dTcuffid. Thus feme expound the law. To c.xpatiate 
wo-ld Le fupe flu^us. 

Tub tivflvc Tons are enumerated in the Fimeordcrby MesuandBAUD- 
II VAN A, but in a differcnr order by others. 

CLXXXIV. 

Go'tama: The fon begotten by a man himfelf in lazuful 

wedlock, the fon of a wife begotten by an appointed Bnfman, 
a fon given, a fon made by adoption, a fon of concealed 
birth, and one rejefled by his natural parents, are fons 
vho inherit property. 

2. The fon of an unmarried girl, the fon of a pregnant 
bride, a fon by a twice married woman, the fon of an ap- 
pointed daughter, a fon fclfgiv'cn, and a fon bought, claim 
the family of their adoptive fathen, and a fourth part 
M ra m 
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^ the paternal cJIaU, if there be no foil begotten in Imvful 
-'t/edlocl:, nor other fuperiour claimant.'' ' » 

CLXXXV. 

Vishnu : — Sons are twelve : the firft is the fon begotten by a 
man himfelf on his own wife ( or the fon of the body, for this 
agiecs zuith VAsisitr’nA); the fecqnd is the fon of a wife, 
begotten by a man of equal clafs on o rvidozo duly appoint- 
ed : fhe, who is given in marriage by her father witli a de- 
claration in this form, her fon lhall be my fon,” and Ihe, 
who having no brothers, is fo appointed to laife up fons 
to her father, though not yet • given in marriage, is an 
appointed daughter, and confidered as the third fon : the 
fouith is the fon of a twice married woman r the fifth, 
the fon of an unmarried girl ; the fixth, the fon of con- 
cealed birth ; (he is fon of hiha, on whofe wife he 
Was begotten;) the feventh is the fon of a pregnant 
bride; (and the fon of a ivoman elpoufed while pregnant is 
fon of the man tvho marries her ;) the eighth is a fon given 
and becomes the fon of him, to whom he is given by his 
natural father or mother; the ninth, a fon fold; the tenth, 

- a fon felfgiven ; (he is fon of the man, to whom he gives 
himfelf ;) the eleventh is a fon rejefled ; (being forfaken 
by his father or mother, he becomes the fon of him, by 
whom he is received ;) the twelfth is a fon any how pro- 
duced irregularly ; ( and he is alfo called 'Saudra or a fon by 
a 'Sudra). 

SUcil is the order in which tons are enumerated by VisitNU ; they arc 
enumerated in another order by SAKchiA and Lic’iiIta. 

. CLXXXVI. 

Sanc’ha and Lic’iiita ; — A son rejected hy his father or mo- 
ther, the fon of a pregnant bride, a fon given by his natural 

• Tte text wat here cited ?»»«!!/* bat iafilfcqccat fc^jcaj it ii qioted cctire. 'f- 

paients, 
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parents, a fon bought, a fon by a 'Sudrd, and a fon felf- 
given ; thefe fix fons are not heirs to collaterals, nor to their 
own father jointly with other Jons. 

2. There is an altemativein refpeO; of partition among thofe, 
who are heirs: the fon begotten in lawful wedlock, the 
fon of a wife begotten ly a hnfman, the fon of an appoint- 
ed daughter, the fon by a woman twice married, the fon 
of a young woman unmarried, and a fon of concealed 
birth, are fix kinfmen and heirs, who belong to the fame 
race with their fathers and paternal grandfathers, who jointly 
inherit the ellate and offer funeral cakes, and who claim affinity 
with fapmdas*. 


CLXXXVII. , 

Ha'ri'ta, enumerates fons in another order: — A sox begotten 
by a man himfelf on a faithful wife, the fon of his wife be- 
gotten iy a hwjman, a fon by a twice married woman, the 
fon of an unmarried girl, the fon of an appointed daugh- 
ter, and a fon of concealed birth are heirs to kinfmen. 

2. A fon given by his parents, a fon bought, a fon rejefled, 
the fon of a pregnant biide, a fon felfgiven, and a fon made 
by adoption are not heirs to kinfmen.t 

CLXXXVIll. 

Na'reda:— A SON begotten by a man himfelf inhrjful wed- 
heh, a fon begotten on his tvife by a Hnfman, the fon of an 
appointed daughter, the fon of an unmarried girl, the fon of 
a pregnant bride, and a Ion of concealed birth, 

2. A fon by a twice married woman, a fon rejefled, a fon 

* •ne litter jart Mas batiafi’-'sqr— t'-a.,:- tStttxttiat-i-ertL. T. 

+ See ite £lclj eCcr T. CCXUC. 


given 
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given hy his vatufcl parusls, :i Ton bought, a fon made by mhp^ 
tiosi, and a fon lelfgivcn, aic declared to be twelve foils: 

3. Among tbefe, fix arc heiis to kinfmen; fix, not heirs but 
kinfinen; their iclativc rank correfponds with the order, 
in which they arc here named ; 

4, On the dcadi of tlie father, tliey fuccccd, in their order, 
to his wealth ; on the failuic of the bed, and the next bell, 
let the infenoui in order take the heritage. 

O 


CLXXXIX. 

Yajnyawalcya (after enumerating the fon of the body, the 
fon of an appointed daughtci, the fon of a wife begotten by 
a hnjman, the fon oficonccalcd birth, the fon of an unmar- 
ried girl, a fon by a twice married woman, a fon given by 
his natural patents, a fon bought, a fon made hy adoption, a 
fon felfgiven, the fon of a pregnant bride, and a fon rejeft- 
ed) adds : — On failure of thofe firft mentioned, the next 
in order give the funeral cake, and claim the heritage. 
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fons is diftinguiOied by the order, in which they are entt- 
merated. 

3. All thefe adopted fons are pronounced heirs of a man, 
who has no fon byhimfelf begotten; but, ihoulda fon of 
his body be afterwards born, there is no larger portion for 
them by reafon of feniority, 

4. Such among them, as are of the fame clafi with that Jon, 
fhall have, as their lhare, one third of the property, and 
tzvo 4 hirds oj it go to him; but thofe of a lower clafs mufl: live 
under him with a provifion of clothes and food only. 

CXCI. 

Vama: — Twelve fons are named by fages, who know the 
principles of things ; among thefe fons, fix are kinimen and 
heirs ; fix, not heirs but kinfmen : 

2. Thefirllis declared to be the fon begotten by a man 
himfelf in lawful wedlock ; the fecond, a fon begotten on 
his wife by a kinfman ; the third is the fon of an appointed 
daughter ; thus have the learned declared the law. 

3. The fourth is a fon by a twice married woman ; the 
fifth, a fon by an unmarried girl; the Cxth, a fon of con- 
cealed birth in the hufband’s manfion : thele fix give the 
funeral cake, and take the heritage. 

4. A SON rejefted by his father or mother, the fon of a preg- 
nant bride, a fon given by his natural parents, a fon made 
through adoption, and fifthly a fon bought, and lajlly he, who 
offers himfelf of his own accord; 

3. Thefe fix, being of mixed origin, are kinfmen, but not 
heirs except to their own father. 
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given by his natural parents, a fon bought, a fon made by adop- 
tion, and a fon felfgiven, are declared to be twelve fons : 

3. Among thefe, fix are heirs to kinfmen ; fix, not heirs but 
kinfmen; their relative rank correfponds with the order, 
in which they are here named : 

4. On the death of the father, they fucceed, in their order, 
to his wealth ; on the failure of the bell, and the next bell, 
let the inferiour in order take the heritage. 


CLXXXIX. 

Ya'jnyawalcya (after enumerating the fon of the body, the 
fon of an appointed daughter, the fon of a wife begotten by 
a kinjman, the fon ohconcealed birth, the fon of an unmar- 
ried girl, a fon by a twice married woman, a fon given by 
his natural patents, a fon bought, a fon made by adoption, a 
fon felfgiven, the fon of a pregnant bride, and a fon rejeft- 
ed) adds: — O n failure of thofe lirll mentioned, the next 
in order give the funeral cake, and claim the heritage. 

cxc. 

De'vai.a (after enumerating the fon of the body, the fon 
of an appointed daughter, the fon of a wife, the fon of an 
unmarried giil, a fon of concealed birth, a fon rejetlcd, the 
fon of a pregnant bride, a fon by a twice married woman, 
a fon given by his nattral parents, a fon felfgiven, a fon 
made by ndi'p'ion, and a fon bought) adds : — These twelve 
fons arc confidcred as olTspring /ly in t/i or adoption; namely, 
fons begotten by a man liimfclf, fons begotten by anoliieriid 
fa'liered ly him, fons acquired, and foils by their own con- 
fcnl : 

2. Among thefe, the fird fu: ate kinfmen and heirs, the o- 
thcr fi\ inherit only from their own fathei ; tlie r.mk of 

Tons 
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fons is dlftingui&ed by the order, in which they are enu- 
merated. 

All thefe adopted fons are pronounced heirs of a man, 
■who has no fon byhimfeif begotten; but, ihoulda fon of 
his body be afterwards born, there is no larger portion for 
them by reafon of feniority. 

Such among them, as are of the fame clafs with that Jon, 
fhall have, as their fliare, one third of the property, and 
iwo-thirds of it go to him; but thofe of a lower clafs muft live 
under him with a provifion of clothes and food only. 

CXCI. 

tMA: — T welve fons are named by fages, who know the 
principles of things ; among thefe fons, fix are kinfmen and 
heirs ; fix, not heirs but kinfmen : 

The firll is declared to be the fon begotten by a man 
himfelf m lawful wedlock ; the fecond, a fon begotten on 
his wife by a kmfinan ; the third is the fon of an appointed 
daughter ; thus have the learned declared the law. 

The fourth is a fon by a twice married woman'; the 
fifth, a fon by an unmarried girl ; the fixth, a fon of con- 
cealed birth in the hulband’s manlion : thefe fix give the 
funeral cake, and take the heritage. 

A SON rejefled by his father or mother, the fon of a preg- 
nant bride, a fon given by hts natural parents, a fon made 
through adoption, and fifthly a fon bought, and laflly he, who 
offers himfelf of his own accord; 

Thefe fix, being of mixed origin, are kinfmen, but not 
heirs except to tkcir own father. 
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In the Calicd piirina, fons are enumerated in the order propounded by 
Menu. 


, CXCll. 

The Called pur ana •• — The fon begotten by a man himfelf in 
lawful xoedlock, the fon begotten on his wife by a kinfman, 
a fon given by his natural patents, a fon made by adoption, a 
fon of concealed birth, and a fon rejefted take ihares of 
the heritage. 

s' The' fon of an unmarried girl, the fon of a pregnant 
bride, a fon bought, a fon by a twice married woman, a 
fon felfgiven, and a fon by a.''Sudrd are fix fons, who are 
contemptible as dull. 

■3. Os failure of the firft relpeSively, inveft the next tdth filial 
rights. 

A DISTINCTION is fubjolncd ; But appoint not to the empire 
the fon of a trvice married woman, nor a fon felfgiven, 
nor one born of a female Have. 

Accokdinc to Na'reda, a fon rejedted fy his noturalparmts is compe- 
tent to inherit, preferably to a fon given j but according to Vishnu, a fon 
given is not entitled to the heritage, to the prcjudiee of a fon rejefted by 
Lit ralural parents. Similar difcrepances, in the texts of various fages, mil 
be reconciled m another place. The nature of the afiiliation rauft be fitd 
dclisercd j for, nilhout undcrllandlng the charaficr of their filiation, lb' 
coropirative excellence of thefe fons cannot be difcufled. 


snCTION' 



^ ON THE SON BEGOTTEN IN .LAWFUL WEDLOCK., 

CXCIII. .. 

Vasisht’ha: — Twelve fons are fliown 'in holy 'writ; the 
■ firft is:the fqn of the'body,; begotten by a man himfelf on 
his own wedded .wife.: 



Shown. in holy writ ;** by tliefc words the'ad^miflion of thelaw.is ra- 
tified : there fore,. we admit the authority jof the'fcriptural 

preccpt“alone injlance*- '*-* Bcgottcn.by a man himfelf/* e:^cludcs.the 
fon begotten on his wifc bya.kinfman'; and " wedded wife *’,cxCludcs‘lthe- 
wife felfgiven,',who offers herfelf- m' thefe words, I am thine.” The^ 
fifft./*;.fihce he is dedarcd'td be firft'iniinkV/hebafsthe fucceflion of any, 
other.- ' 'A-queftidn,. -which arifes on this point, -will.be difeuiTed in trying 
of appointed daughters. It The firft is begotten -by, a man himfelf on his 
own v;ife-* (CLXXXV-) ; i fon, begotten on the wife of another by a man 
not duly appotntcd,-falU.uddeV the dcfcriptioh of .a'fon.by a^twicc mamed 
woman ; hc is riinthdn VisnNu’s.tcxt.'- .This will.be esplained tundcrits 
proper head. .** Weddrf^' m'uft bc.fupplicd ; for .thisitext coincides with 
that.of Yasisht'h A (CXCIII).; 


, .CXCIV. ‘ V' / 

Menu Him, -whom a rnan, has begotten on his.;,wedded 
wife, let him know, to be the firll in rank, as the fon of 
his body. 


CuLLo'cABiiATTA'has another- reading of the firft mearurc,*-to rir 
fenji is freciftly tbt fetmt. He thus e.-tpounds the text ; him. whom a man 


begets 
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, begels on Ws own wife legally married; let him know to be chief, in rank 
as, the fon of his body.” , 

. ' ' , CXCV. ■ , ■ 

De'vala; — ^That fon, ^^lho is begotten by a man himfelf on 
..j his:wedded tyife, is called- the fon.of.his body, .chiefly 
> fuftaiiiing his father’s lineagey , 

.‘‘-CHtEi-LY fuflaining his father’s Jineage jy; an Kprcfiion of praife, be- 
caufe he continues-ihe race, in its fuperiour dignity. . .. 

■ BAy'pH/t'YANAfr-r-^A'spNi. wiioV.tiras. begottenrby.a- man him- 
, . felf bn,his.wedded_wife_pf/eqnal,cl.afsj( let, him know, to be 
. . . they7^g!(imaiCifdn.of‘ His;.bpdy./ '■ y.-; ; ■, -y' - t 

,.<'.,On.a w-ife ofequaj cUfsr'.’.'this, denotes, that .alcgiiitnate fon is one 
, begotten by a;i3rn^woti4''on,ae/?r/r]5e:(*,e?, woman.; Accordingly it is inferred 
.by Coi,i,u’cABiiAT,TA-, from ,yhc'tcrms“pf this -tc.\t, thy the fon of the 
,body,is .onebegotten.by the.hufbarid himfelf on .a woman of equal clafs. 
a-:.; a-. -J; 

-SANcktA and, Llc'HiTA:— LET.a.priefl: take the hand of a wo- 
man .equal in clafs ; tire bodies, of his anccllors are born 
again of lier: let him figuratively addrefs his own foul, in 
the perfon of his fon. 

Trrcsi; fages fubfcqucntly mcnticn.ihe form of addrefs, " fpringing 
from fucccnive bodies £<c.” *■ , , , , . . - 

c.Kcvnr. 

Sakc’ua and Lic'iiita : — “ AN'cnsrons feizc the infant felw 
*' produced from uterine blood ; thou, my foul, art bom 
" again, that tliou rtiaycP, here fleep in body. 


e, "roR 
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• 2. “ Foe. the benefits conferred on pareHts, thou, my foul, 
“ art called fon ; becaufe thou delivereil (trdyafej from 
“ the hell called put, therefore thou art named fon 
“ fpulra).” 


■ The meaning is j becaufe' th’e'hoiJies of anccftors’ arc born' a^in of her 
(that is, of the wife equal in clafslrtherefore thou fprihgell from fuccefitve bo- 
dies. Let the father figuratively addrcls his own foul, in the perfon of his 
fon.” Conleque'ntly the fon is'evcnlhefame with the father: and the father 
indeed is fon of fomc'perfdni butftiU'thc fame identity exifts ^ him and bis 
father. ** Since thou fleepeft: 'in' body,*, therefore' art thou bom, although 
thou beeft zxi'iinmartai foul;’*' .Othefvvifei^thcre.could be no birth of a fern* 
pitemal'foul! Gonfequently the fenle is, ■:V'thy birth is’an union with body.” 
“ Thou,' my foul;'art-dalIc<i'fqn;r from ^thc bcne'fits conferred oh thy-fathcr 
and rnothcr.V'-, That u,‘ rcdnfcrHng'bcnefits' on thy father and ‘mother, thou 
art called fon'. What benefits?-. The text proceeds;: Bccaufe ihoudeUvercft 
thy father arid mother from' (a'hell fo called);”' -Or thy father and mother ' 
ihdulgeniiy call thcflon: » « therefore fit, that, thou Ihouldft dclivcri from 
the liel! cz\\t6.;pui, tHy'fatherJahd’motherrwhd'confcr a benefit on ’thee by 
becoming the authors'df thy exiftence," which is' obtained for the fake' of thjr 
ptrforming'ti « feverdhiixti ‘difting pun^^arid irnpurity,'and for' the fake 'of 
enjoying the firfi' of fuch'ritcs./They’dcfign thccTon, praifing thee becaufe 
thou doft 'pcrfdrih this dfficed '.’The'procreatidri'of 'i '.fon upon a woman of 
equal clafs' ' being/ aIonc:'applauded,Vit‘-is-*iriiimaled 'by- 'Sasc^ha 'and 
Lic*hita-,’' that'thcy’adtriit'a fegitimate fda to be prbduce'd'by a woman of 
equal clafs only, 'jf ^ 


■- ‘CXGlXt* 

'Apastamba:— The fons of thofe, who approach a woman of 
equal clafs legally -efpoufed and hot'previoully married to 
another, are concerned with, rdigious rites, arid may not be 
excluded from'- inhcntancc. '■ " .' 


Not previoufiy married ro another;** who has bad no former hulband; 

• Aliuilag thsdcnTatlcoof/jrri^Jj, aaiawtedbciflj, wd 0ii3^,>eciillr. T'* 
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that IS, rlo hulband prior to Inm, who has now erpoufed her m ether 'xords, 
who has haJ no hufband before him, A twice married woman is thereby 
excepted. Gonrcqiiently Ihe, who has been even verballjr betrothed to 
another before him, falls not within this defcription. The term is fo ex- 
pounded in the Prccasa Retnacara. ** Legally efpoufed,” the term is 
cxj^ained in the RHnacarat * wedded by the ceremony of joining hands as 
ordained by the law,* ^ Some expound it, fuch as the law declares a fit match, 
not being related to his father within the degi'ec of SaptndOf or other prohibited 
degree of corfangiimity, or the like-. “ Arc concerned with religious rites,** 
V ith the perpetual fire and the like* confequcmiy thefc alone can be em- 
ployed as fubftitutes in ufing the lacrificial fire, and in other duties incum- 
bent on the father himfelf This is the principal fubjcfl of the text.^ fTLt 
Jegijlatoruddr, *‘theymay not be excluded from inheritance..** they muft not 
be excluded from the former heritage Such is the meaning as explained m 
Keindcara Thefe alone fuccccd to the heritage conrequentI),\^PAS- 
'TAMB \airo declares that fononly to be firftin rank, who IS born ofa woman 
o^^e{nz\c\2.Uv.ith hr hujh'tnd But there is no fon fuperiour in rank to the 
Ton bcgofcn in law ful wedlock If the fon produced by a woman of unequal 
clafs were confidcred asa fon begotten in lawful wedlock, the epithet “ equal 

m clafs'* would not hive been infcrtcd yAjNYAWALCVA alfo defenbesthe 

Jan ofihc body as bern of a lawful wife Misr a expounds the term, * a 
woman equal inclafsand lawfull) married ' For, m a glofs on another text of 
■Va'jnvawalc\ A, (CCCXCYIU), wife “ is explained one 

equal m clafs and InMng preccd-ncc. Xnilluflntionof which, Raciiuxas- 
DAX A ciKs the text of Mexu (Boot-lV, V, XLVf), 

CC 

YAjv^AWALCi A — Tiir icgitimafc fon of the body is one, 

A ho IS produced by a lawful wife, the fon of an appointed 
daughter is etpnl to him; and the fon of a wife is one be 
gotten on her by an appointed kinfinan fprung from the 
hme ongiri il Hock -iiih her htfian /, or by another perfon 
A an^honzed,^ 

• J rff * i «{, la t *■ 

I it 


•* I it »if ssjfcJ la iJ cif 1 

T 
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• Im the ^okoliht’DipacaUca on this text, it is faid, * the fon, begotten 
by a man ■ himfelf oha woman of ^ual chfs lawfully married to him .is the 
fon of his body.’ A woman of equal clafs, cfpoufed in a legal form of tnar- 
riage,‘is a lawful.'wife: he, who is born of her, is the firft in rank, as the 
fon of the body. .Thcfe.commentators, finding texts delivered by various 
fages, the fenfe of which feems obvious, affirm, that the fon of the body is one, 
who is begotten by. thchufband himfelf on a woman ofcqual clafs. But Cn ak- 
de’swara does not'concurdn-.thatjopinion, becaufc, if that were the cafe, 
the fon of a pricfl by a woman of the mili^^^ .clafs. Would not be included 
among the twelve fons..‘'Jt'lbculd not be argued, that he will be the twelfth, 
as deferibed by.VisHNO- (CLXXXV). It. is proper to confider, the 
fon, hj'Z^Sudrd as the -twelfihrbecaufc.he is mentioned as fuch by 
Mehu (CLXXVIII and .CLXXVII).V-Agamj-if -the fon, produced by a 
woman of the military, clafs regularly cfpbulcd, .were the twelfth, he would 
be inferiour to all the reft }/forJthc twelfth; fon i^deferibed by every legilla- 
tor, as the lotveft ofalI.> But thefbn.bfheri-whorn.thelaw permits to be 
employed in -afls ofxcHgion-wUb'he*r.hiifbknd/fcannot..fe^_excIufire of the 
twelve fons enumeratfd j'lTioica^ hQ'ht'Aowt^-. of alh ; The , commentator, 
therefore reconciles the feeming^ontradidioii hy faytng,\p^ -wife equal in clafs” . 
here fi^ifies u.woman ofra:twicc_born;:clafsmarricd to 'a. twice- born man,.-' 
or a w'oman of the'fcrvilc.clais'.toa manof.vthe.fcrvilcdafss not a.prieftefs 
alone married jo a^pficlL.^f /The ■p*;ry5/<t.conimrs*m imsjc’xp'oVnori. . ’A Ion " 
begottcn'in-’IaHvful wcdlMk'is-Tmivcrialjy.cbnfidere’d as - the,/ legitimate rdef- 
cendant of his'maternal ^ndfathcri’Wd,of;his own father j he inherits pro- • 
perty, and is evidently competmklo'pcrforin the: othef" rites.'’ 

This fubjed: has been fufficii ’ ‘ ’ ' ' " ' ‘ . 


- ' -SECTION 
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SECTION III. 

ON THE SON OF AN APPOINTED DAUGHTER., 

A R T I C L.EXl.r , ; 

ON THE RIGHTS OF jiN APPOINTED DAUGHTER AND OP HER ' 
SON. 

, HE is fccond according to_YAjNyAWAi,CYA .• for, after defcribing the' 
fon of the body, as one begotten'oni a lawful wife, he adds, “ the foil of an 
appointed daughter is equal ;to him'\(CC). BAUoiiA'yA'NA (CLXXX) 
likewife places him.before'the foii begotten on a \nhiy a khfman, and af- 
ter the fon begotten by.‘_a man YmkVinhwfulwtShck; De'vala alfo names 
the fon of an appointed daughter immediately' after, the fon of, the body, ' 

DeVala: — The' fon of an^appointed daughter is equal to 
him ; he’ fliail 'inherit, as a fonV -ihe chatVof his father and 
of his matcrn'argrandfa'tljcrhylio .leaves* no male iffuc. 

It appears from a text of 'Vr.TnAsr ATS., that the fon of an appointed 
dauglitcr is fupcrlour to the fon begotten on a wife by a kinfman, 

/ ..ecu.- 

VaTiiAsrATi:— A SON givcn7a fon rejeaed, a fon bought, a 
fon made through adojition, .and .Vfon by a Sudrd ; lliefe, if 
pure by clafs, and irreproach-iblc for tiicir conduft, arc 
held in a middle degree ofcflimaiion. 

=. The fon begotten on a wife ly „ is contemned 

by good men; and fo arc ibe fon of a twice married wo- 
man, 



( 'Z4*- ) • 

■ than, the-fon of a young woman unmarried^ the fon of, a. 
pregnant bride, and a fon of concealed birth. ' , ; 

It follows that left are of ^.fupsHour rank. * Now tHs refl-are the fbn 
of the bo^y,' v;horc’pfeemintnce*is timvWaHy admut^; 'and the' fon .of an 
appointed daughter.' The fon-fclf-gicen is .not^.menrioncd in the text to 
count him among thofe 'of fupendureflimation, bcca’ufc a'ccrtain Icgiflatorhas . 
not declared, that he is fomewhst infoiour tothc fon of the body, would ba 
improper; ,-The orhiffion-wni he.'pthcn?ife<cxpl^n^._m a fdbfequsnt fefl:iqa. . 

NAV.EDA'(CliXXXVin) am^s thc'third placc.to^the fon of ari'appoin^ 
cd daughter; and the'fecond to'tbc Ion begotten on^a' wife bycki^mani and 


VASis^lf'ti A I^S he,-^ wh^has no,bVpthers,’,,acquires’ ,fiiiationj’ 
reverting’.jo.^AV.famUy of ',hw;;anceftori,{;'the. appointed., 
daughter isicdnfi'dered'.as the tlid foh,-6ii« equ^ ,tp the fori 



;'farailr;df her-anccltorsiJi^lfte.returns,to the ongi- 
nal'rclatlon,'' that is,%]^e'rcverls,^ay-a-'fcni to^ibctfajniJyJpr.ber father.'; . • • 

v V'\'X: 

A DAVCHTERi kaving^tbc family/of mter^that^df .her .huf- 

band, and bears. childrch'j'aftcrwards.'&creVOTs^to the 'family. Ihehad quit- 
ted* 
faid t 

cumbent pna foni..hehcc OicTs'cxprcrsIy,fMd.to;becyrne.a-ftn;:"' It follows, 
that flic is_ cdmpeteht.to inherit'; 2/r‘h^clMmjorherTon;.ast.fuggcfted by' 
former texts, will be'^h'ereafter con^deVed; -v' 7-. . •./ ' 


SaNC’HA and LlC*HITA.:-i^THE J9n:Of;rPRAC.HETAS.h^tT^d'. 
“ the appointed daughter isdike a fori;” her offspring, bc- 

■ ~ ' yPR : : ' . % 



!n;T the roil of ah appointed daughter, fiiall ofler the funeral 
' cake boili for his.hinternal grandiathcr;and for' his. own far 
ther,; there is no difference in the benefits conferred by a 
fon and :';by a daughter’s font fromithis apprehenfion, a, 
man iliould not mairyin darrifpl,.v/Jio has no brother. , • , 


V ’BcKlif'lTe j** delivering his pirent from the hell called /a/. Fronii 
apprehenfion Ifom. tlic doubr xvherher ornof, her /atiicr has taken her as- 
a Ton.; -the R/tDacura,- 'Ffonuliis^apprchcnfion, a.man, who wifiies 

to contrail: a marriage, fiiould not take a ...dam'fcl; . who -has no brother! 
This is onccOTfiniftion oF fhc.tcx'f;.’.. ^ ' ' 

■ • r AbDA3JGltTin,-3ppointcdjtb Taifc;iipiV.fon;is';Iikc'unto afoa ; that is, {he- 
is equal to hi'in, becaufejfitc;perfbrms.liis'dmies i--fp ijys''DACSHA, the fon 
of Prache'tas.- Her ofFspringVis'callcdiih'eTonipTaniappointed daughters' 
he fi^allifferAhe. Tuper?,! cakp-i^ibjorihis ’maternal grandjather,’ .and' for his 
fathiT.;:c'Thefc;H;no dinereTT?<b.eyvcen-a;fon anda/dau^Htcr's fdni* {that is, 
hkween'the^ fpniof jjhe .body.-Hn'd.tKe -fon -ofan appoi.ntpd -djvghtRr. ) fn the 
benefits ccnfeWed.i3y\thm''jvits'fh>cfomqf hisiatherirom 
- the bcU caUc^pttf,;fo'.dpe$ tUe'fQtf,of,^nappQ>uLed_daugK^^ deliver his 
tcrnali-gTiijdfathecs.and'furthejfTi^^ fon deliycrf'his. 

maternal grandfather from thc‘hellxallcd^/; Jtrc docsjnot'deliver.his liatunl 
father : /therefore; ^in thc-doubt*\vheth'crj^c^fa^^^^ appointed daughter,, let 
not a bridegroom cfpoufc fuch a; bride, ..but'let him marry a damfel,'‘-vrho 


, has-a brb'tiief; 


, Tlii's 'i4 .the'‘'#boIe 



■ .T ‘?fe'<JuSfti *tbbihi‘’h'"^CGi)';'Vqxi«lito Hie. fon of'th.c body, --‘The Vipoc^-', 
•Ikd't ih’vkpi-aihibg thytext bf,Y^'J^’YX^v;Al,CYA,T*^the fon ,bf an appoint-' 

■ cd;dau£htefls'i^ual‘,to;diiin/;-.(tC)>'ha6;^bis rcmark.;-,« be*{hall have.ap- 

.‘cqiiabiliireH'/itli the'fonxf ’the body/’ Misp.a concurs*therein. ' ' 


;CCy; . 

'The BraAms ^iirana .— Su'CH’')a-"daughter 'rcceivcs an equal 
/..‘dharctof 'the' patrimony.;' A ' ■ ' , ■ , ' 



.{;.i 43'5 , : ■. 

; :-OGVr..v;t ,4 ’‘'"V V ’ ' 

Menu :— But, a daughter having beeh appdintedTo produce 
■' 'a-fon' for' her father,- and; a.fon,- bcgollm i^ 'himjelf, -being 
<•; afterwards b'omi'ithe-.divifibri- oT-itUe- heritage- muft ih;that 
- cafe.be equal;- 'fihce'thefe -ii; ho right of primogeniture for 
-'a'-ivoinari. • \ 




r -'B-r fayingthiSi-’iMr'Ko'.thpWsrhVt-ahiajspoimcd itaughter may claim thy 
heritage-j" -arid-inajie-'follotyjng tcjct hi:i 3 crcnbesTher',(pii,Ss:beComihga-foh’s 

■■ ■' T-- - 

■-'.MENu t-irBy; 'that- male .child,'''whbm ;a. daughter; thus, ap- 
pointed, , either ;by, an impIied''intehtibn''or- a plain decla- 

- . rati6np-Jhall.pf6,duc,e_ffom'-an Jiufband'df-.ani -equal clafs, , 
■'..the. n}a(efnid-/^an3fatKef; ;b,eobmeS:-in'.-]aw-the.lire-.of a'' 

- - : fori’sifon;;.;det'f that’ fdri^giye '' the funeral - cake - and' pofTef?, 

the inheritance,- i . ''' 'i-;' ;;'’ 1 y: 

-MENUt-^tETythe'lohrmfjarfiappointed.idaughfer-.offer'the' 

. ■''fir.hifunerahcakeno^is^motherV.’ihcfecdnd.yto-her'father;' 

' ■ the thir'diltpyhef paternal’ ^ahdfaihef;i -',~ri - 

flN,rnaking doulile';oMatiohs,^itJs Jntimatedj-rthaba'funetal cakeisoffer-,' 
,ed, to, the mother inftallc'ci'ih.thcplacebfa'rathef.'and to'thVdiaterhal grand- 
■fatherJ-in-' the-blaci'.'of.'aTpa'tefhal.-^ndfailiefilb'uti'-ifih'is natural Ifaihcr 


funeral cak'e'fdrthttn'.lfmcedie-jsiallofdn-dFthis haturapparent,/ 




Menu THE,fpn'.of a daughter,. :«pJoire!«d.t> the mamur.di- ■ 


* P,irwflB<r;— A to the fitKer/ pi- 

teroal grandfather and great 'grSrd&therr.'and ;*r« ^W‘’t£-»afernal g>andfiio‘'evh«*fitter-^^ .hi* 

grandfather; sod the cntmbi of each the icwOtcraactCnJi paternal and "'T/ 


( *44 ) 

nBed, fliall inherit the whole eftate of his father, who 
leaves no olldr fon. ■■ 

CuLLu^cAniAtTA c^pouncIs "father," his natural parent. He 
therefore, of coiufc be admitted to prefent two fets of double oblations j 
but the 'incellry in Ins maternal grandfather’s line is the fame with the an- 
ceflry m the line of the natural father of his natural mother -I* Or, like 
the fon of a wife, confidcred as Ton of two fathers, he fiiall ufe tivo nathes 
in otFenng the fame cake for a father Confcqucntly the maternal grand- 
father’^ line lhall have two funeral cakes in two diffcrch*- forms this does 
not extend to the maternal grandfather’s grandfather, for he does not belong 
to thefirftfet, out the mitcrnil line, afCcnding from the mother, is confi- 
dered m two different lights. / 

i 

It follows from what Ins been ftaled, that ihc appointed daughter, not 

f ^ S *■ 

her fon, is equal to a rw/rgi/ww/efon. The“bppoinicd daughter Iballbs 
dcfcribed, 

tcx. 

^ >1 f 

Mrsu- — T he Ton of a man is even as himfelf; and as the 
fon, fuch IS the'daughter, ho\^tHen, ^he have m fon„cm 
any inherit his property, but’'^a^aughter, who is clofely 
united with his own foul? 

( ^ I ■'n 

Ac^in, the fon of art appointed daughter is ci|ual to a fon'S fon Ort 
failure of a fon of the body, thefc XvfOtjbi^oppointed daughter and btr 
Jhall inherit the property, although there be fons of other dcfcnptions, but* 
If a Ton of the body be left, the fon of the appointed daughter fhall take, 
for his iliare, ihc fcvcntccnth ]part -mentioned by Ha.'^ri'ta and others 
(CC\IX) The right of the appointed daughter, and of h-r fon, to m- 
hcrit on failure o( a fo-i of the body, mentioned by Cullu cahiiatt a, 
jnufl be confii^crcd as a right to the whole of the heritage, agreeably to ih® 

y rfctcbficoTsj-’jreetoslerUetrt fljmaa £c Mi»o,Ch9 v ,j, 1 

♦ TXii II 1 K fittf, w'-o ere treated at aaceftfir, fif lb f tiu la let, ire Jllb ITMted S* 

‘ stftli c-. U-ai.’ fceil,KrF Ui 

texts 


tcxts^f Menu." - Thc,_right of the foav.pf6duccd by an'appointed daughter, 
to an equal (hare of the heritage,, foUows from the texts of Y.a'jny.awal- 
CYA and others ; “ the.fon of an appointed daughter is equal to the foii of 
V_ the b_ody*'. (CC)., It fhould^.hot fae_argucd, -.that, .fince .the text..;of 
HARVEXotdairis a feventeenfh part, thcrefare equal partition Js not., pro- 
per, ihtius- cafe’j ^nd the '.^c’quality^ mentioned mereljr intends tHc'excIu-- 
fi6n:of the fon begotten on a.wife ly akhfman jinA other'inferiour Tons.’ The 
feeming contradidlions are rcconciled-.b/ referring the text of Ha^ri'ta to 
thcYon of an appointed.daugKicrsidcficicnt in viyuc :\and it is abfolutely-ne- 
cefTary'' to cohfidcr fuch. texts as relating tp-dcheiehey in.ymuc j-for ihe 
■Jirabmepurdna\TatniiQj\z the fourth part ofa fhare ; and various texts' fhow 
.X’aribus .allotments 'for the fbri.of .an appointed daughter.. To,a{fign,an 
equarfiiarc'^ himi. if he,be;.cqualin'yirtue,..is therefore proper, - \ 


• The B(ahm&:^trana:::r:%H^!ion;htg6l^^ by akinf-^ 

" jnflh/fhall-, obtain a tlnfd,partYas,his'fii'are f.’and "the^foh-pf. 
‘an appointed daughter/, a fourth;- ■■ 

' JiMuf-rAVA'iiANA/^VijKYA'NESWAR^and the reft, as is remarked by 
feme' authors,' cxplam”, 'the Y^fhis.by^ the ‘^appafitiqn ^called carmadb&reya ; 

Mt r 'j — ./» ... 


s ordained 

by Menu, that thcTon orihe.apppjntcd daughter theaVc ‘appears yd.become 



■ father,' the marriage or-ah'appbintcd daughter '.yduld uo' the reprehended, 

■ fnee nothingi-vvbuld prevciii Her fon -remaining 'as the.iffufc of his- natural 

father. vT. ■- > 

• ' v'-; -• ' 

Menu :—HE;',^ vhq^h’as’;nd fori, '.may'appdint his daughter in 
this inanner-t6'faife''up''adb'ri.for.hini, ^faying :r‘-‘ the jnale . 
“ childj who'lhaUibe 'borri'-fronv her,:in iwediock, ‘iball 

• ' “ be mirie’foritbe'purpqfe 'qfpe'rforming.iny.,obfequies,” 
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, ,;-T.ilEitEroRi;.thc.fon of an appointed dauglitcralono'becomcs’the'ijA^tfii 
fon of his.maternal grandfather (CCIV).' , ■•-ihrrn-, ; 


ccxni. 


-B AU p'ii A YAN A i-^A ifio Yj' borh of a" daughter ' exprefsly ■ ap-- 
, .pointed to raife up ijfiie for !kr ‘father fon df an ap- 
, , fpointed daughter ; 'any other is merely a daughters Ton. ' - 

^ ,^pp;participation of’ an appointed daughter,' as mcritibned'by'M'ErMi 
.{G'CVIJ, is ackhowie'dgedbn the 'amh'oriiy’dfhis't&I-if'docs'not follow, 


,fuch,. there .’would b'e^fd’u'rfeen'deicriptiohs of"ron's’; '’N’or'iEltliereany rwani 
of argutneni,,'on which to ‘fclc’a’bhe of two’fenfeVih p’reTcfencelto.the dtherj 
forthtforih of appointrnen'^d&otes thefiliatibri'of th’e aaug’h’te'ds'fon’j'tand 
oblaitons to inceflbra .wo’tild fa’ll; ’if' ft ’refpe&cd'th’e'daugh'ter’i .'eonfe'^uent- 
ly, jhe fo.htoftjha~t..’daughlef,’ is' diredled tot'olfe'r 'the' ifirlf faheral ’c’akc'to 
lis mother, (that is,, to- offer it, even at Gayd,' b.efore’-hii-i'pferents-one to - 


his 


•his father ;) for the purpofe of obviating the fuppofition, that, at Gip'd, he 
.nuf/rfi, per form ihe'ifMinfof thepalemal ‘)ine,-'and -afterwards perform 
it.for’fhc.iiia’tepiai ancefiors,’ .'that order being ordained g’eperdlly in'-thc'.rtiya 
furana: ■ Hence it appears’, that We fon'of an appointed daughte'rWall aivtays 
iirft --perform ihe-.‘Sfodilha -for..the ihatemal line. He is called'the ihnk 

I ‘.S 'v TA'' .'iC ; '.'i* ' ' ^ 

.■fon.of^his maternal.grandfathcrA^bccaufc ' produced frorn one begotten 
that anceflor, ^^ Thc appointed daughter (hall only take'thehcntagcV 

.,have,no,fon;^and high ranlc.is'afcribcdto.fuch a daughter Kecdiifc flic, ihay 

..become; mother of a adofudby bVryatber- The' family, "daiined h/ 

. the fon of fuch adaugh^lcr, J5 that cjf Jits maternal gran^faihcr'/JOrV///^^*’^" 

^ ^r^^in^thc text of GoVama (CLXXXIV a); and'iKc textoT SAuo’ha 
-J iml , Lic'.utTA (CLXXXVf )■ coincides' wutlj that of'Go'^ A'MA^'nhcc ths 
th'c’IiuibVn'd of ‘wHm 'a fin 

andoifjcr ■ k'dofilye.' fathers; -dviA fince the fon'"of concealed 
, common to both tcxts.'lt'is intimated by tlic tcxVof 

: appointed tlaughfer fliall have an'equa!?!*^*^ 

■^iih the fon begotten iii la\vTuI Wcdiochi hut he bare ihV inheritance of f- 

very 



A*eiy^ot^r Jon ; .ejfc^k^.phrafe, V on feUurc of the iifU of thefe, the nest 
in order ihall.give the funeral cake, rmd’^e j.he /heritage ’* (CLXXXIX), 
wouM-bc’inaccur^c'.- Itfliould not be . objeSed, that' the equal' pbtidpa- ' 
tioa of the appointed daughter alone is '.propounded by Meku (CCVI), be- 
.caufe the motion ofan adraheed Jharein -right of primogeniture .-would other- : 
.wife, have/been omitty j .confcquently, the ^ual participation of her fon : 
’being..€flabliflied 7 from‘paritj^of leonine;. the’ exprclEon/ '“■'{tril give this 
. funeral <^e and pofTefs tlic heritage,** mull be explained as Cghifying, that 
jbc'flialljnherit, the whole ■t^ic-,ott>JcUarei^cfml>fgs:t^in hhjul zstdlsck. 


Eveti though unequal partition, -iv^e .madc,‘i^ro!gh^be-queftioDed whether 
'.a. portion ^{hould not bthl^hed .to^the firflborpt-for' innahcc, the'portion 
{•of apddell Ibhis allottcd;in*right^of, primogenitures it_may‘be therefore 
i-.queRipncdA'/hcther.thc fourth part or thc-Iike fe^l nqt be fimilafly/allottcH, 
.*-in herrightas-an^appoinl^ daughter, .orin right ofheflbn: toobviate'this 
iidoubt;»MEKu' declares; .that tUeriivifion. .of. tKt he^ritage mufl be cqiul; 

it n}tift-bc.rnade3rithout any allc^jimt^in right of prirnogeniturc.* ‘'Ac- 
r.'cordingly D'eValX (CXGtg .<iad;4) the.^otmmt of any 

^*;ppmopjn right pf.feniority,^^^ .. .-v ' "• ' 


Bd*T,othcrshpld„that.thc text of. 'M end does/nbt exprefs, ■'"'he &all*be 
V ;Tny fon' 3 **. but,.,V,he {hall be mine for*' the purpofc of ’petfoimin’g'my'obfe- ■ 
qme3;**^(CCXII),r, Confe'qucntljr-the'^ughtcr. alonc is ’co^defed asliis 
arid her Ton is.corifidered ps.his fdri’s fon’;'.. and ■',the defeendants o^her 
. Ton are. .conCdcrcd as.'^ the'j r/;r3//r dclccbt^ts "• of bri*. father. ‘ But' Uhe 
natural father;oF her fon, and his forefathers, are conSdried as anceflors in a - ■ 
. , ,Tecon(^ry degree, like a 'matcrnai'grandfathcr.'T'* He Ml inherit,'^ a' fon, - 
- the eftate ’bf his fathcr.”8nd‘ rnatrinal grao'dfather ^hril^vcsnVmale.iffue ** 

. (CCI)s'*fas.’^i employed inThVfcnfcoF firoilarity:.;^? yh'q‘'lMVeV‘iio ‘rn3le 
i^ue’^ refers tb.theword/V father/^^ Thc^dqublcfct oFoblariohs Mlno't b 
. • offered , bf. him for his- natural father; Cnre'^hcjs hot' related to/ difiorent 

... .. .... -r."? -.’i.: ' 5 ' 

- perfons^in .therdcgrec of a .,Tpn ; fora man, ^ ^pointing' his daughfin-rff reife 
; ' up iJurfer,b:m; ~givci}itxXop.to:\ in Jatyj that hufl»nd in a'manner cohfents 
, . to relinquilh^tvcry; right,' and .bet ,f?fhcr '.giy«,Kexiri? bfm merely to be-; 
enjoyed: the Ton', produc^'b^hcr, dbes^ not' revert b. 'Ac ^f^Iy- of his 
natural father far any occafiori-he.may find to clara his'fon..'-Ha8 not 
-*> i-- -y—-';* ,hc 


) 
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the father, \\ho furnifties the femina] fluids, an^cquil claim to the fon 
produced Ihererrom, as is exprcfTcd m the, text; ‘‘A fon, formed of 
feminal fluids •’nd of blood, proceeds from his father and mother” (Book If, 
Gh IV, V VIII)? It fliould not be objeflcd, that here, as in the cafe of a 
fon begotten on a wife hy a kinfmarit the offspring belongs to the owner 
of the field, not to him who caft the feed. If there be an exprefs Agree- 
ment, the produce of the feed may be chimed b) thcowner of the field* 
but in this cafe, although the fon m law knew not that fhe was appointed 
to raife up ifluc for her father, Bill her male child is truly the fon of an 
appointed daughter. That is intimated by Sanc’wa and Lic*^ita 
(CCIV) To the queftiofi propofed, the anfwer is^jno , for the^matter muft 
be fettled agreeably to the praftice which, prevails m the cafe of produce, 
■where the intention of parly has besn declared m thefe words, 
** by whomfoever feed may be fown, the produce of th« my field fhall 
be mine, " in that cafe, iF an agreement have been made, the owner 
of the fejed fhall take half the produce ; hut, if no cvprefs agreement have 
been made, the owner of the field fhall have the whole produce. Or the 
prailice, which fubfifls in refpcfl of cattle, maj be admitted in the cafe 
of an appointed daughter. 

•' ^ " ccxiv. 

MCNU : — As witli cows, marcs, female camels, flave girls, 
milch buIFalos, fhe goats, and ewes, n is not the owner 
of the iw// or o'/ifr fatlier, who 'on ns the olfspnng, even 
thus is it with thenit'es of oilieis. 

2, They, who have no property in the field, but, having 
gram m ihcir poficfrion, fow it in foil on ned by another, 
C.UI receive no advantage whatever from the corn, wUidi 
may be produced . 

3. Siioiild a bull beget a hundred calves on cons not 
owned by his mailer, tliofe cahes belong folcly to '•>= 
proprietors of the co' s ; and the flrengih of the bull 
"as walled. 


4 - 


Thus 



■ .'J?? ) • ■ ' ' 

4. Thus; menj ^vho.- have no marital property in women,' 

" but fdw ih the^clds own'ed'by ..others, mayjraife up ttit, 

, ;to the hufbands; blit the procreator can have nd.- advan- ’ 
'tage'frdmtirt.''" '■ 

5.,"djN£E'M there be a.ipe'cial agreement between the .own- 
■ CKjoPthe- land and ofthe'Teed, the\ han't belongs clearly ^ 

. to. thh 'landowner; ■ for 'The, -receptacle is'more important". 

.'than' ithe feed;-'/’ ■ • ' 7 - ~ 

BtiT'thire is this. difference; tfiaeTilTe'conhcxion'e/' liiprciuci 'xhb ttirt.' 
e-^rjr/iT isanferidur (oats 'conheiicn*with the feed.-/ 

; ... y/- • ^ ■ c • . H "t Ir * ; r*" * , 

THis'apgointed'daugKter.is'mcntioned by,M£ND fepaiately from 'the thir- 
teen'fons. ^She'is nbl.m’ale,' and therefore^ fheis not placcd.under the" fame 
head with fons. -rTheToh* bf, ah‘ap"poihfcd daigIitcxis inehtioned by other, 
fages, as 'the'fon; fclfgivw^is omittcH.bj one and noticed b/'another. Ac- 
cording w this'dpTdion,' as the fpn’s fon .inherits on failure of the fon, fo,^ 
onifkilurc of *the appointed ‘daughter; her (on viBfHts the ejiatt. It fljould not . 
be objeQcd, thaf,.^^.t^^o daughters be fd appointed, and one of them deceafe, 
the'dlhcrtwbuld'havc an- cqual..title ,wiih’the fon of the dcceafed daughter. 

It inay be fo/ ifautiionzed bj.the:Uw.‘-^is • , . r 


VrihaVpXti:: — ron,.of.the,i)p'cy',;fs.j 
declared to.be owner of 'the^. 

appointed, daught^.,is:equai. .^e other forw 

.^all^onlx^he^^^tamed^^ . 

TiiE tcxt of ‘VAsiiHT-HAt concurs in deferibing the appointed.daugh-, - 
ter as affiliated .(CCni). But is hot this inconfiftent widi the.form' of .ap- . 
poLntment mentioned b/XAsrsHT^HA;. for he acknowledges the Jon of the', 
appointed daughter. to Be. the addled fon :htr jethtr i-,. - 


rvr'.-Vv--' :CCXV4^tJ ^ r:; ' r , 

'VASisMtfHA THi5 damfeVvvho/has;.no,iibi‘pthflr, Ti^ill 
. V':‘^giv6'^unto;thee; !deckedCwith' ornaments';' the fdn,iwtfo 
•t’i' “ mayibe bor'n.of be my. fon.” ' . ' '-’■ r-' ’ 

^ .*-Noi 'for 'tho"fec6rid^(vord^*?Ton'** here fignifies dcfcertdarlT'; .dfid, firicc thfi 
ofTspfiflg of thb dSd|l\tfer -il thft'defttndanf of her father, it follows that; .flic, 
'^bcc6tem^;tlW Toof //VM^^j'is.confidcre'd'asfimilar lo'a 

'thc"appoihted^'daughter" becomes a foh-'wheii ''the'dcclaratioh ,runs in lhis 
■form;-' “ this-daughler fhall raife up offspring, to me, asif flie'were mjr’fon;” 
Tand/her' Claitn ’td the family* of-hef falber remains uhaltercd/'* Butcher fon 
aldne is conGdcred'.as'%the fdh'^‘’i'*V tiiaiefita! ^rafidf(ttbir^vh.zu the declara- 
' tion'-^runs .‘in fthis7fofrn,^'**-iicr fori/fliaU b^ . my fon jJ^an'd jin- this. cafe, her 
fonjMinfteadtor' heffelf/jb’cIongs't^’thc'fafnilytof-’his' rhatcrnal/grandfathcr. 
■-In]'MEMV’s!Opihion^^.ihe'appmrited.daugKter^s'not'.qUaUfied to offer the doii-' 
■bl^'fet 'offuneril cakes .'arid'thdjikei'ffdr,^ .in^ffaar,(:^hc i$ ,'a'.-sy6man.- 
: -great gtandmOtheri'CCfiripofii 

her fon's’tnajtefttali^ihciifthe/irio'theri. rhaternal grandfather, and'matenwl 
;greaf‘ gh'ti'dfatherj; his -pat^rrtal.diiie j land, the '^materfiargrandfalher'ahd fo 
Jfdrtbi'dfcertdihg.to'the.third dfgrt(4the.1in'e of ■h!S:maternr\rgrahdfalher.* irt ' 

■ fortiVcaTc);Uhe;fame. pe^^^^ muff be iicktfOtvledgedto hold a double’relation’. 

■ But acc9rding;to pthcr-opini6ns,.ithC‘Tr6other,vmaterna .great grahdmothei', 
and matcrnal'gfandfather’s- ’grandm"otherV“compofe/ thc' -inatcrnal .line; the 
, maternal grandfather and rdiforth,;afecbdin^ tq.the third degree, the paternal 
line j “and there is^no maternal grk'ndfathcr?s lint* for it is unacknowledged by 

:'thc law.',. It fhould not Ge argiicd/'-that the maternal, grandmother is confi- 
dered as'a’mo^herrbccaurc.the.foUoWing ycifc cxll1bi.ls'a^daug]^te^ appoint- 
ed’ with the concurrence of his wile 'SETARur/v', by MiENu'^ipntng from 
thcffclf exigent. ■ Since there is nothing to prevent the maternity of th® 
•‘natural mother, the maicmity‘e/* atiotbtrh merely figurative, like thatofa 
• flcpmothcr. “ ■ , ' . * . - - . . . 

'•Sn To Ruchi; O king! with tlic corifent of 

'Sf-taruVa', he gavc'AcuTi, impofing on her the duty of 
. an appointed dauglitcr, altliough flic had brothers living. 

V ■ ■ . Tiic 



■ THE fupcri6ri(y'6f:ilie foh prodi)Ced>by an;appoin(ed daugKler.'.compai 
red withthelon'begottcnon it' mkfya kitifmahin founded ,on:his;not be- , 
ing p'tbcfiated'by'an aduIlerer.-Fdr this caufe, the fecond place is Iffigned.to- 

him by^Yit'jNYAWA'LcY'A and otKcrs :-but VAsisHT’HA^and the reft afligh' ■ 

him the third place, fuppofing the rafe of his inferiority in virtue, compared. 
r with the fon’of a wife begotten;^’ a.iih/itnin duly authorized it but non con-' . 
Cderin'g him "as infcriour, becaufethe'fecd and- field' both 'appcit'a5i';to.’a‘no- ' 
thert'for.the righf-ofobtainingtofispring from’this.womanis>ot'forfeitedi'' 
'any niorc;thanrbe'propertyorth*c,otyncr,-in‘a thing pledged for ufe;,, - . , 

■2JriA'jk^;i>fl«d;^THE:f6nbegottenby-a'marthiiiifelfitii/fla;a 
Jttl ziiitilac.i,-eventhough laft'born; fHail 'enjoy the \yhole of 
- ' lhe'eftate-,'tlet'dhe;fpri pf.a w'ife begottin'fy a kinfman ob- 
tain "a' third part'as his.'fltafepandtthe-fdn of ah appointdd 
daughter, a. fourth'; ' ■" , . 

, I, ;,r. . .. , , " 

a,'. ■'Iht Son' mzAt'ly-adoplionvJhall have a'fifth ‘part;)' the.fonV 
>'-■ of concealed birth; ’.'a'Clctii;'- -the: fon.rejefled,'" a/eyenth'; 

' ' and the fdn of an' unmarried girl, an eighth';' '.'.u 

■■ ‘3.' '‘The fon of,’a'pregnaht'bride iflicj a ninth ^art; thefon 
bou'ghfranenth ;, the fon by a tw'ice' married, woman, ‘the 
' next;yhdrr, or on cfeentA part ; the.fohTelfgivch; a'twelfth; 

4. And' the fon by 'a 'lyarfra'enjoys a thirteenth part of his , 

- fathers 'eftate'.' - ‘ .• 1 


How’fhall ihe partitio'h be madej'Notby aUoUihg to the fon bf,a wifefo 
much ds is a'lhitd part of the whole 'clla'te'r to tHe'fo'n of ah appointed daugh- - 
ter, a fourth of the whole : to a fon made by odoptiofi; a fifth ‘of.it;' and ib 
on progreilively down to the foh by ^S&ira: for, ivere it fo, no lhare would 

* The firft Tcrfe, a part of which has bees alreadfqaated a: T.CCXI.'is cited at lenjth ia 
the reft arc occaSaaaUj qect^ ia fnifsqhwt fecUem'; J^a&rt ihs whole for a geaenl cf the thirrs . 
allotted to -the different foesy comhialnj. ^ihe differ^ qnotationsj and correflias *^^ ^*^** 

' irunst where the text is cifed at full length; T." " * ■ • • - : 

. ■ ■ ' . - • . - - remain 


. ( 'i- V 

remaiii'for tlic fon'of the body and tile reft.' /flius, if there liappcnc'd to be 
fons of. tivels'cjdefctipt'ioiis to iniicHt tin eftate of fifteen .fuierms ;IUnd.fivc 
(uvtrhs .wetc j’ivcn to the fon Vicgoltcii on the wife hy 'a'kin/mm •.'.thtcc'and 
three quarters,' to' thcYon of ah 'appointed daiighterj’.'threc,' to'a'fon made fy 
ailopimi-'ini iivo and a half, to the ftii of concealed birth ; fomething more than 
ttvoyi/renraj' ought to’he given to a fon rcjcdlcd by his natur^alptirenU} but this 
cannot "bclinadc good. 'AVhaf then would be the fttuatioh of the rcftf'It ftioiild 
hot' he raid.-'.that. diyiding'thc wfiole df.'thc'tyealth into 'three parts, ftliefoh', 
ofV'wifc'may take'ohe's'arid, next; dividing ■thc'refiaue'ititej: four paHs,' 
dhe fori'rif an appoihted daugiiter rriay take brie' fuch' part; and. the partition 
niay proceed in this manner;' ’Fo'r,'aftcr'thc laft, namely the'foh by a'Suilrai 

liVstaKeti' Iiisftliiitcentlifliare,^ there would fie rioperfon to take the remainderj 

L— ' n, * i ra 


npr 

Ibck 


.ve^' fmair.-^Nor'ftiould^it be arg'ded^-that,' after :the death'-.'of 


[of'tKc father<. 



'them:’'buh’if-therVivbVn 9 'fbn of-fhebodyVthe.fori,beg6tten 
a'kinfrh'an'lfbaU take’ one; part out of'the.threcj arid ''tlib colthteral iieirsifliSH 
.CI'l'j/: of^dther deTcriotidhs. 



rr4ry,'-if there' be lbns of'’evcry‘dcfcript|on»^^^®^^ 

't.V ^1...^^ ■ Z\ • V- ‘ ■M-'j-t.' Tiri tK»» fir ft T^lctr*** f >alean U.r. »»r 


gotten in lawful wedlock,'.hc''aiohe^niairtake the whole i'b'u't 'an only- fod', 
;■ of another defeription being left,, that rdn,';if he. were begotten on’.the^wife 
' by a'kihfmM'.yihal'l'takc bne’part ouVofith.reer. if hc'bc'the fon, .of an ap- 
pdmtcd daughter, a'fou’rth part. '■Such'/s ’the order of'proceeding., 'But, 
if thcre.Bc foris ofm'any 'dcfcription5,!tjih texts of SANc’HA and'L'ic'iiiTy; 
and, the reft: (CLXXXVj hCCXCTII. dcqi);afe appliiahlc inftU^ of thVpte- 
. .fent''tc.xt.' '"I . - -.jh 




'TiiE^eftate Ihall'be divided into ten parts fo'r thefe ^6n%'.(namt)'jor tiofi 
mnthlirJ'ln tbi'tixi CbXlbcvi.'z.'.'i'SceVvi'CCXlIviiyh't’ivd’ihiircs mull . 
'bcalloftcd to'thc father'/'twoj.to his fun begottch'in la'wful‘wcdlbcfc; tliwe. 


' tlirec, 

to 



( *53 ) 

t6 the fon begoUcn on his wife by a kmfmaa, and to the fon of Kis ^pi 
pointed daughter, ai^ one each to the tBrte others. The firft term m the 
text ( vicnlj:a or ahcinaiive) ^emclatcs to the rule of partition 

The Rt*r6ccra 

Kinsmen are thofe, who belong to the fame race and vho fhsre the du^ 
iy of offering funeral cakes and natcr, heirs arc fuch as partiapatc in the 
cllate The lawgiver himfclf explains the words * 'kmfman** and** heir 
one IS ho belongs to the fame race with his father and paternal giandfaiher 
&c.* The paternal grandfather IS menitoned for the f ke of his effate •whebtst} 
h and for the fake of thcpanKiffoand iraddbav()\\^ are to be perform- 

ed. Th^ddlnbution often {hares ts made by thefaihc** for the propert) 1 ft by 
the paternal grandfather.* But after ihedeath of the father, hisown acquired pro- 
pcriy.and, in btslife tmtt therefiducj^ j/afterhehas lak-naconfidereblc part 
forhimfclf, muff be divided intocight (hares, ofv.hich two belong to his foa 
begotten in lawful wedlock , one and a half, to the foncf his iMfe b-'gotcen by 
a kmfoian j ore and a half, to the fon of his appointed daughter, (for i' is 
fuggeffed, that parcuion muff be mide without admitting any difp.rit) be. 
tween thels tno ) and one (hare each (hall be cllothd to the reft, namely to 
the fon by a woman twice married, to the fon of a joung woman un'^arned, 
and to the fon of concealed birth* What b-comesofthe fon given, the fon 
aide bjf ady/rn and the red f U is inferred from the text, that food and ral** 
men: only (hall be allotted to7^m : end thismuft be underftoed i h-njhe foil 
gi\ cn and the reft ate not of equal cLia w tb tbcrcd7^*ixt father. 

But MiSRA remarks, that ‘ Mr'sd andall other lawgivers declare the fon 

• b-gotten in lawful wedlock to be heir of the whole eftate. althojgh there be 

• fons ofoihcrdcfcnptionsj the fame legifiatortalfo mention the allotment cf 
« fh.rcs to thofe ether fons this^ f-cmiog contradiilion mull be reconciled 
< by faying, that, if the fon of the body be virtuous, he alone (hall facceed to 

* the whole eftate 1 but, if he be deficient ra good qualities, and tlic reft be 

* Virtuous, the eftate (ball be diftributed in themode p-opofed * That if lia- 
ble to objection t for no fpecifick ftjarcas latniiontd n the Bralr-* fo" 

a fon begotten in lawful wedlock but deficient in vtftue, and the'c is ro dif-* 
ficulty in explaining the phraic *• {ballctiity the wIkIc eftate*’ (CCXVil)i 

Sit w 



>•(' 

'^as figtiirying,' that;hc ihali takVa full'/harcl' there be many.fimikrWai-. 
** 772 ^ 7 /;/// aii-.fhafe, the eftate;*’- ' This fliall hibVreafier difeuffed.' ‘V. •} ' ' 

. Claim (CLXXXIV 2)';” thcy,;bci. 

long to the fatne'race 5 they perform the duties ihcutnbenfon'a' fon,' offering 
, the funeral cake 'and water,'? and'fo'rdrth;' arid are therefore defenbed asclaira- 
ingthe'Jamily oftkiir.'ndbp'tive'fatbersl'i The fon^ofanunmafried girl 
■ reft are’ here'defcribcd'as^laiming'the'family.'Vto '.forbid, their partieipationun 
; the eftatCj^if there be .any one* of thVbthcrsf«'namcly thefombegottenin la'w- 



b\lcavidg-rio fori-born in'rjw^ wcdIock,rtheyi]evcralJy^‘^fiiccecd to the, 
t * .'r :'/:*'. 'jThc Rmacard, 


■deceafe' 

. whole eftaj:eun f^es^daf' 

\':V '-’X 


' ■ ‘ In ' the' order, fpccified in;the'fa'me>text} ‘forjiehas’no't ,mentidned«\yhelhef 
the ordefbe'that of tHe'Avbfds 6r^ of the.fehfeyrbutij finee'. Icgiflators ’differ oii 
'this'pomi, 'the bfder-fpccified by them cahnotbeiierc adduced. • 


• ■•TiiE'fbrm of partition'isas'fpllows : when 'the diftribubon is made by the 
. father, his fori.borh in lawful ‘wedlock’ fliall-take -a full fhafci the fdn begotten 
on his wife by a kinfman, and other fons ^ tbe JitJl. y?r/fj';’fhall take a'third’p'art 
of a fliarcV .ihc'fon dfaffunmarfi^-girl- and others pf tbe ■ JiCond''Jcrtty^'^‘^^‘ 
have'-food and apparcfonly.' But if there be no ibn of the bodyr.thcibnof 
the wife, (hall haVca full (lure, and ’a fon"giYentahd-.thVrcft'^''hwU. take 'the 
- third part of a'fliarc, hut the fon of an unmarried girl and the' rcft'/Iiair. hsv’c 
a njaintenance only. . Sliould llicrc be ho>fon cf tke-frj}^ rTtnZ'/lncludlng’ one 
of concealed birth," then the foifof on-«htnarrieJ girl and-lHc reff, if 
there be,- flnll all taken fourth parrrconfcquenily the father /Ihiriuvc eight 
times as'much, tL\i: it, double '.ikat- is allotted to the JM lejebUd'.’ But, the 
fitlier being dead;- the fdn cf a wife begotten ty/o ' kinfman, and other foi'.s 
of.thef.rft ferief, fitall have a Hiarccqual to a third part of what is allotie-1 
• to the fon {wrgotten in latvfu! wedbek j'and the fon of an unmarried girl and 

cihcTJ cf ilt HuU ©bum a maintenance only j but, if tbctc he 

iio 



{ 255 ') 

no fon of the body or the hhe, the firft jn rark among fens of the fecond Is- 
nes, nho^do furvive, fhall take the whole eftate , butjahotfaer fo"-! j 
fhall have a fliare equal to a third part * The fon of a wife l^egotten by a^- 
kinfman do^s obtain a third part, if thefe be a fon of the body, but whence is 
It deduced, that the fan of a pregnant bride fhall have a third part, if the fon 
of an unmarried girl be tbe principal beir^ His third ,fhace is deduced from 
the text of ^la (CXC 4),^ fuch participation not being mentioned fay ’ 
Gotama It Ihould not be argued, (becaufe GoVAMA^defenbes the fons 
of the frp feiiesyfrontbe fon Icgott^’n tnlaiofuJ uedhekt down to the fon of con- 
cealed as inheriting property , rand the fon of an unmarri-d girl and 

others f the fecond fenes as entitled to a fbacth part of the paternal efiate oa ■' 
failure of /fons begotten in lawful wedlock and the reft,) that they ought to 
fharc equally. Were it fo, th-* obfervation m the Retnacara, that they feve- 
rally fucceed to the whole eftate in regular ordttt would be impertinent It is no 
where fcen,,that'a fon of a wife begotten by a^kmfman, andiother infcriojr 
fons, Ihare equally with the fon of the bodj f for that id v&tuahy denied Ip 
a text above cited (CXC). Or the t'»xt of the Brahme purana may bs only 
applicable during the life of the f-ther, m this mode when partition of 
properly left by the paternal grandfather is nade by the father, a Jhare equal 
io a third part of half what is rcctiied b) the father /hall be allotted to the 
fon of his wife begotten by a kinfraan , a fourth part of fuch n moiety, to the 
fon of/an^appointed daughc^j and one fuch moiety, fon begotten m 

lawful wedlock partition may proceed in tins form , and the phrafe, ** fhall 
enjoy the whole, kmay fignify, {ball have a full fliarc, the father receiving two 
fiarts But, the father being dead, the fon b gotten on his wife by a fcmfman 
fliallhave an allotment cqbal to a third, and the fon of his appointed daughter 
one equal to a fourth, part of what is received by the fon begotten in lawful 
wedlock, and the partition may proceed in this mode. For inftance, if the 
father receive twenty four fuvernaf, the (bn of his body, fliall receive twelve ^ 
the fon of his wife begotten by ^ kinfman,^ the ion of hts appointed 
daughter, four, and the fon made adopttontyihxte f truer nas,^AnA Ib^forth: 

or the fon of bis wife (hall receive four , the fon of his appointed daughter, 
three fuvernasr and fo forth t 


Ir 


Pojvn to tb* fci Tcje'l"^ d- t**! CLXXXIV. 
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there be no fon begotten in'Iawful wedlock, but a<fon of thS wife be* 
gotten^ by a J.infinan.^a fon ofan appointed_ daughter, ^and a fon made ly 
aJuflton ; in that/cafe, jhe ron*ofj,the.jvife 'inheriting' the whole ellate 
as ncxt..m fucceffibn, wha^t (hare belongs ^to the^fon oF^an*^ appointed, 
daughter^ It fhould not be^aid,'^hc (hall have^a .fourth part" only 
as^fuggc^lcd by the ^text (CCXVU). That muft be^iindcrflood, from 
the fubjeft of thej^ordinancc.Mo., mean only the fourth part of 
the diotment/ given to^^the fon tbegoltcn"^m lawful wedlock.' ^ Nor 
fliould It be laid, that, thc^fon of the wife being advanced to the place of the 
fon begotten in lawfiiKwedlockJ and the /on of an appointed daughter and 
the reft being each raifed one ftep, they^fliall receive a thirds part and fo 
forth. There is no law to that cfTcdt. To the quellidn propofed/ the an- 
fwer IS i ‘the fame difpariry ofialloiments, which' took place between a fon*' 
of ihehvife and a fon of an appointed daughter when there was a fon of the 
liody, .^fhall alfo take place in the prcfeni inhajice i^/or example, 'a {hare one 
third Jefs than the allotment gncnjlo thbfon^f the wifcJhall be aflTgncd to 
the fon of an appointed dau^tcr; by the fon of 

the \Ufe, a Ihare diminifhcd by one third (or two/uvernas), and confcqucmly 
amounting to ioxixfwvematt J^allie alkttfdjo theifon ef the appo.nted daugh* 
ter. ^hc^/ame fliotild be underftood,in refpcdl of a ion by adoption, 
and the red j and a Hmilar method may- be obferved, when the fon of an 
appointed daughter, , or another fon^of lower rank, is principal heir. 

’ The fon of an appointed daughtcr^is^defenbed in the^rtfi^CT- pi/rjrj. a* 
inferiour in rank to the fon of a wife begotten by a kiiifman; and this muflb^ 
underfiood, when the fon of the svife is procreated by a^man of the Iiighcft 
rank. He is defenbed by Ya'jkvawalcya as fuperiourto the fonof the 
wife / and this mtifl be undcrftoovl t\ hen the appointed daughter 
to* bjidegrocm of the bightflranl. » If both are dented from thehigliel^ 
origin, and arc both equal in merit, it mud be held reafonable, that a third 
or a fourth part lliould be equally allotted to each. The text of SASchi a 

and Lic'hita (CCXLVH) Applicable u hen both are derived from the 

highcil crigin snd arc equal m merit, but the form of diftribution is them 
propounded, Tuppofing no d/piriiy between them. The very lowph^» 
•rg^cil by GoV/« A to ihe fon cfan appointed drughicr. Is proportiors*^ 

'' %Q 


to tKe a€ciirie'of-virme\VIt is bycn;ed)';n^ 

nient-of a fourth part (CLJvXXIVy;fuppdfe’s the'fons fbbe tranfcchdchil^ 
^virtuous '^Mt 'Brahme-furana ruppbfes;thcrn imbued'wiih ba^d qualities;: “But ' 
in'vU’hat -refpeft is the rank,‘ 6^thc"ailotmcfll, ordained hp Go^x^MA^for.' 
the-fon- of an appointed daughter, -.ftiperidur to' that which'-is di^ea’ed ia ihr . " 

Brobme^purana ? ■ fqr.the'all6tment:6f a- fourth paft'is' only ordained oh. faU*. 
lure offons begotten in lawful wedlbck;^nd the reft-; but is allowed ih’-thV -■ 
Brahme purancy ’although there 'be.a-'foh^df thebddy!orthe like, -finbe the 
cafe 'oFhailufe'oT fons 'begottcn'lin'IawfuWcdlock Ms’noftKcre'm"ehtibned,‘ ; ’ - 
and precedence IS there allowed to tVie fon of th'e appointed daughter'abovb thh 
fob mzdthyadopiwi. ^ . Ii'fhoald not be' argued, •'becaufc', the fon of the'bodyds 
mentioned as taking the ^vhol^fdcceflion, that the fon''orthe,wife^ftiall;bnly’’’ - ' 
havefa thifd'parfi'andthe fqn-ofah appointed daughter jrfourth,' .when'par->' ’ 
tltionUs rhadc' by :a fathcf/_ whh-has ho fonjo^lifsbody.. ’ It'is.abfdlutely 
•nccefiaiy .to.limit'the'-meanirig'^ofjthe phrale^jf^'/h^n enjoyrtHh'WhoIeV- 
elfe the father would be deprived of ail particlpalion.'*_Acc6rdihgly‘'Dn''y a l'a- ' . 
fays, yt* fuch.;arnoDg .them',' "as ^fare-' of'.the famercIafsivJhall ha vc^a^’ their*. . 
lhare,''‘.6De''ihird-*paTt':of the propertyVy (CXC 4 )h' 'Havings premifed,! 

** -fhould^aTon.of the, body be afterwards ,6drnl-’'he prdpounds'a' fhdrt mle'' ' 
of -general /impbh iconcernihg ' thftir alloimehts. •' It fhbuld not be'affifmed,-- 
fhal lhis;:texl-hcar3-a.diWcrent-impdrtvhccaufcihc*ori5crlvancs.'."?afndah,’‘ 
varying'-withvdiffereht-dcgrees’of viitue, being admitted for the fak’e’bf the*" ,■ 
coincidence with other t«is, .the fonpvcn^and,the/rcft,-beipg d^cientin • 
virtue, ^would have ithiro ftiafe;;if there be.a fdhof-thc'bbdyV.nhd.thh fame’,' 
foris; -bcihg'eminent'by their good iqualiiies^/wduldyhave' no..fharej:’«’hich. 
would- ’beb'ahunjuft.difpanty'.: ."Nor (hould it bVaffirmed, ^thac the;fexrof' 
the- Br<jih;f’'‘^«h/ih’rdalcs;to’the fon of 'a.wifs begottim by hkmfrriah and. 
otHer rins unEqiidin.cUfs.^CiVyAVAKAidcclarcs./lhatfons cnequal'.m- 

clafs arc only,erititkd to'fdod and.appareli- ■ -/’-V _ 

; i-".- r- • 

CA'TYA'v'ANA(--^‘A- sbN;of;the-bbdy,:being.Bbm,:'.the-adopt'ed , A 

fdns of tbe fa'rtie’ clafs. tiko bne'itbird as. theirportibn';' 'but i ; 

tho{€ oV is,^ -of ‘.a^lmer, clafs -^e 'entitled ; 

■ ' only to food-and'raiment.'- ,k'> ‘'-t ^ it 

1' -■ .-Ttt . ; . ■ -v:--'- ' ■ ■ ' 


( -258 ) ‘ 

■ -Is not ihc- particular ciiftribuucn,,as mentioned'in ihi^Brahi,]tJ}urdna,^iTi^ 
^confident with the allotment of one third part as ordained byiDE'vXL'A and 
Ca.tya'y^ana fliould not be faid, that* the precepts of DeVa’la and 
Ca'tva YANA* rclatc^to tb|,*cafc ot^a yirthous',fon, and the Biaf^ms' puranj 
'to^'the'{cani‘'of .a , fon^ deficient^ in ^ virtue. ’‘^Wefe it fo, «th’c fon’Vdf' 
"the ,^;rfe and; tbej'^rell^ being naturally'^'cqual, it would_ have 'been 
/aid, virtuous^ Ton flialUobtain a third part* a*s Jiis iKare/’/td fiiowyhe; 
diflinftlon to beTo6ndcd oji'gobd qi'aUtics* ihfleadoff^Ing,' “ thc/onofa 
wife begotten by a kinfmanihall obtain a third part^as hislh'arc.”' To' the 
queflidh propofed fo'me reply* a third paft’-is .mentioned' as thfepVmcIpal 
allotmcntTor the fake of illuftration., Confequenjiy^ the^^general rule)pf 
partinoninuft be drawn from tMc Brnbmspurana: the fame, tbwhom thc firfl 
rank‘is,afiigncd m the Brah'm: ^wr/naonaccount^of his^ emmentwirtue, is 
placed^in a rniddle or Jow rank by7an5Uitr author, 'fuppofing the cafiiof In's' 

. deficicnC 7 fayutilc..'Hence:th//nmc OTarc* is__o>dainc^.'fora fon given 

and'the refi, on the fdppofitioh of.thcir pofl'efitngi.good qualities, is allotted 
to the fon of an unmarried girl 'and the reft,/ if they pofTcfs’fuch goad ‘qua- 
lities. Such is Itkc difference iri the opinions^*deIiycred by various fages. 
’A' full Iliare muft be therefore allotted toilhefori of the body j participation 
miift be allow ed^toUic fon of an appointed daughtcF; a fourth part of fuch a 
Hiarc muft bc^iven to the fon of a wife begotten by a kinfman ; a fifth, to 
thefon'ofa young woman unmarried; afixth, to the- fon of concealed birth i 
a fe^cnlh,.tb't!ic fon rcjcftcd.by his natural )5pfjnts; aneiglith, -tolhefon' 
of a pregnant bride j aninili, to (he fonby n'>\cjnan twice married i a tenth, 
'tp the fon givpn;,au eleventh, to the fun felfgiven; a twelfth, to the fon 
made ly ai'^piton ; a ihirtctntli, t'o‘thc fon bought j and a fourteenth, tlioiigU 
not cxprcfsly inentioneil, io‘th?'lon>by a ^butlrCk, clfe he would he cK- 
dndej irom jtariicipalion t Vuch i* the intention, of Dt'vALA. The 
mcSMing of other kgiflatorr,'^ % thefc lawyers, fhould be fimilaily 
planed. Vi»'cHr.>rATt alfu remarks, tint other lawyers refer the alio'- 
m-nt of a third pin crdainfd br Ca'tva'yai.a. to the ofe of a Con gw- 
cp. vlotatrifft'CJ.'Jenllyvirtuo.is, bccaufe it coincides with ihc allolnwni 
ijiihc T'j’* ^/^^^^4^nrthl•fp•lcfa wiftbt^oticn by n kinfm=t'* 
Ur^z-^il.r Tfil nu'i cma-Iy .luKrcnt aHomurur, not all a third 
C-Ap, lU, ihr -n ihz lUfra.j j, that this alloimem 

C^ns 



ferns tranfcendently, Virtuous; muft retaie;tq the ron;64'ayoMg\wp 

marriedlana the'reft. ' . /V ' i- *■’ 

P^?‘7-A --~PJViDiNG the', property,': let aiwenty-firilpart be 
'? fo” ' ^pa- j^ung woman ’unmarried; .a ttyen- 

•j.r.tietK.' to' the,fon-by a .worhan ttvice married; a nineteenth, . 
,>y.to tSe fori of .concealed birth;t'an eighteenth, to the fonof.' 
- . a \yife fafgotten.by a kinfman^/a feventeenth, to the fon of. 

I. an appointed ..daughter;', and'...tKeremainder,‘‘tohhe;fon of 
, the .body;; .'rt’,'.', •■,. ft' •.•5,’ . •■• 

.rilp; the.’.-fajhert; be 'dead,- '.a'yUv'eniy-fiift',. part fofi the jwholc^’.property 
fhall : .be. 'given' '.to ithe ;fon ‘pf V , young |;woman'i^,unma'trred i ^ but‘‘in . his 
lifclimci'.'^a- (xvcntyyfirft^part.^f.'thcr.fhaiclajibtted -.^fd'the.'.fon^facg.ot'tcn^.iri’ / 
lawful '•\ved!ocIoc*'Such' ’'iVjhe'Torm''of-DartiiioQV6rd4ine'd.bV‘..HA>vi'TA. •’ 



^ 

kirifmOTj’Vtbat'isr' thby-takc jhc' hefitage of;, collaterals, ;'fuchias‘.;pajcmal 
uncles and theTeft'.;i;THe'tyrrn“,’jtwhich bccUTS^'»n'that\t‘ckt ■* . 
fignifies'-a fon- made Thisj-Iawgivxr.allowS '.thero, foodt and ' /• 

raiment ohIy;:on thb'fuppofijion’otthcir belonging to a;,IoV\’crlcl3&,- ; ofjon : . 
that of their gfeat'deficiency in virtue.’./-' v*'- 

Accord i kg tolhis legiflatorV’^ths foh oFan appointed daughter is fecond in ' .j ' 
rank,.forheis7opIacedin'thcallotmeDtoffljarcs,/Byoneauthorityheisplaced 
in a very low rankr fuppofinglhe cafe orhis'grcat.dcficicncyih-gobd 
Confequently,^ if the foridfa’young womahunmanied, 'jof.thc fdh madcJ4x' ^ ' 
cdopnJn,'-bQ ;\\litapi}sl -rheri the' fon-of anappointed daughter, being very 

cicntingo'odqualiticy JhalIuot;fucceedtdtKc,whoIc properry;:buton failure ’ . 

of fons. yrm tie.fon eftUe bodf, to the fdniy Altwice married woman, he alone • 
lhall fucceed to/thVelbte. Such ifthc opinion .of Gota'MA^ (CLX^XIV).. ; • 

- -V.,' ‘ Other: 


( i6o ) 

-Other opinions mufl.bs rccohciled 'in' a mariner/ Mt would be iife^ 

- left ' to invefligate the diftinftlons of degrees of virtue, .which' m'uft-’dipend 
on very fubtilc .reafoningj .fuch an inquiry 'would ' >w;;^f 5 ^r/^''chlarge the 
volurhe, 'and is therefore omiftc‘d/*Btit"in fa£b' the Ton of an appointed daugh- 
ter' is' either Tecond'or^thifd‘iri;rank,’ according 'to the' degree'of virtue b/ 

■ ■vvhich'the foh-bf 'thc wife bcgqtVcn by-n'kinfman'is di/linguidied fonhe is 
;ib placed:by Menu, Ya jnyawalCva-.'Na RTn'ArVR'iyA'sPAxyB'AUDi 

, iriX yanaV.Vishnu} HA ri'ta, DeVal-a,.'.VXsxsiitVa;* Sanc’ha' and 
"Lic’hita, Yama, the BraBme ‘P'uraliat^ \\\t reft. "' Confequenily, 
if there bc’ieft both' a Ton of .thc’wirc“begotten. By/a'kinrm_an^and. thefdn qE 

■ an appointed’daiighter.-he ‘^oiie/ivlio’ is'virtubiis^. .inherit Jvbbt if both 

: be equally endued'with 'good-.‘qualities,‘ ,Me'^;7''^iyH^'3ppolntc^.daughtei 

ibaU'^aiVne^inhent j._f6r hkwas'ifot'.ljcgottcn by,^'u'&d^^eref^ 

. Be. argued, •.thaCtHe'^ydn'^bf.jthewife’/bcfng/prt^u^^d from tHe“mari's qira 
is.rnqVe'intimatei3r''.c^^ 

has notJpft^Ks right;to; pirtain\ofFspnhg--ihr.^^^ hisappp'utcd daughter; 
' arid *^thc fon ' of thaV' daugVfeVis **he man;sjbt\*n 

■ iield, %e '.mp/hffJd'fl‘ibai/d£Uig'i!ffry-’;f^o{''^'o]iid,'^^^^ jKat .the 

'.•db'n]^_of.’thacVwife'is ' .begqtten>iby • one 'duly appoihX^d , th'e* fqn* of an* 

appointed^ . daughter :Js ’ begotten r-hy .‘a ftfangerj no't cxpfefsly authorised ; 
and' therefore* 'thifToH', oT ’.the -'wife' Ift’; Vnorc ' ihliniafcly ■ conneSed ; 
his adoptive Taiber. Ayhehvthc.'.'appbint'ed'^daughter -was giyen.jh^tnar- 
riage,- tHe'foh'ih law.w^s 'nbminatcd’tolraire iip “offspring ; 'bbftKc:fon of 
an appointed daughter, 'dercribed by McNUi 'inhcrits'as'a'ib'n’s Jem;!' This 

■ brief expofition. may fuflicc.', ' >' , ; v . ' ' 

■ Wi;-' 

Menu": 4 . — BETWEENViTonyron'nnH the fon'of^c^ i'daugh- 
tcry there is' ny difierCi’icc in 'law ; fmee 'tWeif Tathcr-and 

inothcr botbTprang.^pm'ihc'boay ordie^f^ 

ff By iKat -.male child; .whom a. daughter .tHus' appoiulcd, 

cither by ' an implied rinttmtidn: .or a^ plain 'declaration, 
fliali produce froih an huft)hhd'oran equal clafs, the ma- 
ternal grandfather, beconjcs in. laty^thc fire of a Ton’s 

' • V ‘ fon 



). 

.fonX-let him.giye tHe cake and poflefs iie inhe-. • 

■ ‘.Titance.^.; / /'I-/;.,. , ^ 

y I The fon, hovveyet*, .of^cA'a daughterjsSvhq fucceeds to^ 

. ^..allKthe,:(veakh pfiier.father dying without ^aTon,, miift of-, 
Tefjtwo.Tuneral cakesifdneto his-own father^' and one td. 
-the ’father of his mothen.. . . _ 

'■ : " - ' . ' ^ 

SANc'HA;.and- LitoiTA'v--^ Between a; foh/.j^arid the; 
fuch.'ari appointed daughter, Uhereis^no’diffMence; '.J''/:, : . ' 

.TiiE^fon^of an' appointed daughtcrbeihg confidcrcd,as^a^dcfccndant in 
the male line, ‘there is\ao;*diffcrenccb'etwebn a/6n*s fon'^and tbe.fdn oifueb^ 
a daughtcr|j.-‘forV.,dic^appointe^ ‘daughter.: being '.cobfidcred k^'. a ^fonj » hci; 
inalc^iiruc^.is'^hcid.;^fimilar/to'ajronX’‘foa\r‘k h hereby^ intimated, ;thaf, as 
a fon’s^ron^fuecceds^to,the hcritag^>dn’ foilure^ofjthe ^n; .fordoes the^fliale 
child, of an appointed daughter fuccccd,on,faiiure 'of -herj.’and ,hc Ihall, take 
a fliare in’right^drhis,mothef,.if thcre.be a' fon.of/'ahother dclbnption,^or if 
there be another appointed daughter, This'ttxt isinfertedby Jx'mu'tava ha-/ 
KA and the, rcft 'undef. tKe.tIUe of fucccflibn'.tp'thc'eftatc of onc,who leaves 
no male iirue^’as fhowing generally ,'that,the fort of a daughter, (hall. take the 
cilatc.of ,a maternal J grandfather,^ J^Thb’leavcs jxo^fdn^. tMs'_\vdIl,be_dircuffcd 
initspla^.. \ ' 

** Appoixted by. an, implied intention j” -by no,exprefs'dechralion;_th'at 
Hie is fcledled to.raifc up a fon.to her' father;,' but -thus .appointed by an aft. 
of the mind, unexprefled; • ‘''By.a plain.^dcclaratiqn‘;’.*l declared -ip exprefs 
words to be thus app'ointed. ‘‘ From an hufband brcqual clafs; “ mention- • 
cd to.cxcludc a hulbahdbnnferiour'clafs.^for-it would.be incohfiilcnt;\vith 
common feafe to exclude one of fuperiour clafs^ and it isirccordcd.^lhat 
daughtcrs.orDACsnA;*(Ibrd‘'of createdbeings, and fon.of Praciic'tas, 

the defeendant bf,a kingnamcdjPxlT’iio). wcrc'xharncdtoCASYAjpjv; and 

appointed to raife vp^iffue to their. father. ^ v; 

* r<twt€3 thii »r«l d:tf«!lcwirj rcift;ti«ii^!lkS,'**^iisil fcj/beta irJutsiit Ceff# If 

- ' - ' , IJ u U ' » CCXXlI. 




;‘MEN’u':rr-lN-tKrs’inahner 'lord' ofcreted' ■ 

Beings, ;rahciently.:%'pointed''all'--his;'fifty- daughters' toraife, 
'7jUp,'fdh's\tb'himjfd^^^ fake'''of multiplying •his,!race:f' ‘ 

■2;', .iHe'gaVej'tenkorD’HERKiA;;' tliirteen. to GAsvAPAi ''twenty, 

‘''■'•‘ieyen.iofSb'i/i'Sildiig-'dfBfdhmdnas'-dndmedic'd^^ 

y.- doing iionduf to‘theni’witB'an-'affeffi6rike*Heartr;;-"' ' 

■ ' '! 'rlN.;.ttiis' manners”; in tlie fofm'tfor appointing daii'gkters tpraifepp fans 
■ to' their fathers: 1' that- thalU he' hereafter ''dcli'vcreH;'.‘;'.ItfiH'ouicl'''nof-be ‘ob- 
-jedted'that'this'DAcs'iiA'.ish'cs^whoYpfang frorhjthc ijac of BR'AHMAt>‘ He. 
■js'not recorded in'the.'tdrf Bhd^irjatafasgtyi:^ his'dahghlers' to CAsyAP'd; 
hit "as^giying*'bhe ito fSiv"A^.*t7,.Ndr>ffiofidf'it .b'etobjeScdi;that the" 
»‘fe HTU A f'i a'rA ‘mpnfinnpH in Othcf- 


.,;daiighters.ofD'ACSHA',';who''fp»ng^frdm'BrA‘5MAriare_ mentioned in, 

'■wnrVc tie *t< r*.*A »WTefr»TP cmhpirfts'Av5tVi‘’tUft inft 



'i“JCET_him’givc. the'" funeral, ctdde.atid'pbffers tlie:inheritattce'’-(CCXXs')« 
; as afon^s^ro'tT,*: muft bcifoppiicdv ' The 'p,Ft of. the funeral cake is'tncn- 
riqn'ed. under the title • of inhc'ritancci' to^ flipwthat fuccefiion to thc-'hcritegc 
is; .founded 'on 'thc benefit cohferred by bfrering the funeral cakei : The con- 
fequence .of ,this will.b'ccxplaincd.undcr'ihc'hcad of fuccclfion tOjibc edate 
of one,. .who's leaves nos.-malc- ilfuc.) '•'.Dying, witliout.a' fdn” (CCXX y )> 
ihts is e.\plaihed jn'thc;KrfaiJcara'. 3 nd'.by!‘CuLLo'cABii^'T,TA',*.!ea'’‘'’S 
' fob byhimfclfhegotten.t 'That isVpcrtinent-bni the fuppofition that an ap- 
pointed daughter'is cohfidercd’as a fon. ' Who fuccccds to all the avcalth 
of t*Xathei ” ..(ibid)'; ^of bis baturaVfatbet t'thc IcgiDator.proceeds to mention 
the beneilt, in tight of which he (hall inhcrit -tiie cflate, Bccaufc licblfirs 
• funeral cal»a boil: to his own fatHer'a'nd .to.liis matcrnargranJfatber, theft' 
fore lliall he fuceeed 10 tlicirwealih. - But, if his natural father leav e another 
fon,' iIbi heir isfiifi'cniiilrd lopctfdrnv ibcobfequic.s and ponefs ilicinb^ 

«t*isAc»»s C'.-? »4* CrtiiTttkftjKly, i^o>ir t9$iva. Ek r,»ok " 'lU 

fsiffj.jfi t/JJi *uj *5 tU ffrU cT *s4iri*fn U jviWvcvUtly vViiotti. T. 


ijne^ J 



;-tance; hence; this fon of an appfnteddau^^er.h'Ti^zco^diry and nominal. foh of 
. bne,rwholea\Vsno o/i5>r.malciffue. ^ However, the daughter’s fon;aiohcfhaU 
perforni the obfequies and fucceed’ to' the/cftaie^for his. maternal grandfather;' 
who leaves/rio maledflue i^y fens. '.Suchd^ the expofition, approved ^by^Cui- ' 

■ lu'^cabh ATTA. Jt IS rearonable,.thathc fiiould only inKcrit if there beno'fbns 
■of any/ 'other defcrlption: but nothing has-been exprefllyilaid byCuLLucA- 

BH ATTA oii this -point. -’The author of the Pracdsa;tcsi6\r\g the firft hemiftich 
of the lad ve'rfe-h^'(CCXX y), expounds/*, father,’- maternal grandfatherj 
cohfidering the rhatemalgrandfathcrasrfi/f/i^^<f father of the fon produced by 

• an' appointed daughtcr^'Or explaining thevvOrd^,** fathcr/v-from the relation of '• 
the terms; aS fignifying the father of the appointed daughtcr,';he affirms,; that 

.the phrafejA'i ffiall ihherit’fthe'vyhole'^ate ■of_i&rr.fathe^;”~',is'a repetition.. 

■ But UDAYACARA''holds|'^haV-this'Iaft hcmidich is^dc)ivercd'as't|ic, rcafon 
^oftbe ^rr«/'/‘i:becau(e the fon' of.a'daughTer."ffialhqbtain;tKc,-.cdate,of,hcc 

• father, •.t»h‘o.leavcs'no fbn,^thcreforeffiaUjthe''fon‘oCajr;appioimed,daughtcr 

alfo 'obtain :the.en’ateibf,fuch an'anccdor.\-' CHANDE'swA'RA-fuIly cpncurs^iri'.-: 
that opinibn:;-but his'glqfs,)-*leayihg’no fon,by:himfelf Begotten, ’■•Js liable ‘ 
to objection; for a'daughteVs foh’does n'otin gweral fucce.ecl'to.the.cd^ . 
there be any adoptedJon/an'djhcWJra fuch"general right, 'bn ' 

^vhiclfthat;Vxpbfinoh;canbc•grou^dcd;^;^•;.^y'i/;!^^^^^^^^^ • 'rv./ i ' 

- „*■ -I,/', 

'MENulJ—NpTfbrotli.ersl'^norhparenfs^Nbut'fonsV,*^. ■, 

■ ' ■' i/iezV: 77 id/e ^«e/are''heiK^t 6 .thcj 3 eccafed %vhb . 

the.fathi^.'fliali 

■' 'tker, thc^hroihciitfj \ ' 'v- 

On thisrCu'LLVcTB£;4.TTA\to .uteVinc iiirolhers, 

nor'parcnts;''b'uti ^6n~jfaiIijrc'6f:lons'bc^ton'in lawrul'Wc3I6{A;;,tKe fon of a 

wifc'begotten by a kinfraan,*«^ahd fothcr^ferondary,' fobs, 'arc.* hcirsjto.the £(- ■ 
ceafed father:,. this is meant,-' forjlhc' righttof’ft^.fo'n' begotten'in lawful. wed- 
lock is deduced from another. ti-Tt (CCXY).* 'But oF^one^; wfib leaves no ton 

• • Thii ii; he'enjirpoffi ni& ^bsmlUtb' elhltiv r, ijj.^tcdliSijfaWuh 6^*^* »J*. 

“Sec tr*nfl»tien ofMiNOj'p. afit. ■ TS; ' -- • ' 

t Piriullj' quoted ia'thi* placcj l»ft ImuSieJ* ** tiled af«r t. CCCCXXI^.’ • T- 

. - ' 'properly 


.properly or improperly fo called,' nor' a wife,' nor'a daughter, (He father dull 
talie the',mhetifance.'' This text is'pUccd 'after defcr'ibing.fons of twelve 
kinds-...'. In tffcfl.there is no variance;. 


CCXigVy 

iVkiBASPATi,:— ^As fons,' fo 'do.the daughters of meri; 'fpring 
,from';fUcceffive.bodics ;;hoVvjthen fhoiild any otherihuinan 
, .'.-being inherit the property,;, while a daughter exifts.?.'- .. ^ 


'.2.y ,-Married,to,a,nian,of,equarcIairs,:l'vjftubus, deliglitirig in 



' V-A'sytiie^ffathW.rprarig.'frbm-th'e: paternal^gra'n'dfather.'^ahd Ihb^fbri^from^ tlte 

h-A-t i*_ j j /.I '/*•/)»» /t'f* 


father; fndoes,a{aaughter,likewifc;;^r«ry^aCTiAe/^/^>*V ^bi'proceed/dfr/^ 
^randfadber'j how. then fhduld any'othcrttthc.brothe'f'of ^the deccafed or the- 
TonJ-dfithat brother, inherit -th'e pr6pertyP'f6rthe'broih'cf’dfth'e''3e"ce3red.' 
'otherlcolla'tcral;; fprahg from. the grandfather of thlt'daughter^-'b'u't'hotfroni , 


a man 


.■'heri';fathef.'v V-* MarrieditO .'almOn^of dja’aljtlafs j" not' tn'irrie'd to* a 
of; '.infetiouriclafsTicontfary-.to. 'law.'t‘‘''*f,-Whcther appointed '■'or/not 
; appointed by,a';plmn'’de0iafatidn-6r'dhiplied fintehlioti-! ^’ribther interprOtation 
..■wilfbc nbticcd|und«ith'c head of fuccctfion to'thc'eflate o’f oiiii*w.4o ieaves 
'no.riiak iffuel ■ This precept is- 'a'pplicaBie 'when'-aO ■ a'ppoiitted daughter'- is 
treated like a ron.'as'is.fuggefted^'Mcnu; -for the precepts ‘CSncide;- fine' 
VRliiA'spATi;dcrcribeshcr'as;fimilar.t6a'roh: bht';,- ifthe'fdh of an appoi"'' 
ed, daughter be confidcrcd as thciadopted child of her'-rahdr;'he is heir in th' 
fitftplart., Even though kinffBcnrrnchas brothers' end t'hc'rcll; do exidi he' 
male.cliild is capable of inheriting his mother’s property' bcca'iife he.is lier ftii* 

' and his maternal grandfather’s property, becaufe’ i>c is'contidcrcd as a fou’s fon. '■ 


ccxxv. 



.if CCXXV.-..-^ 

SANc’HA.ahd Lic'iuta;— The daughter fliall'take the female" 
property, and fhe alone is 'heir to the wealth of'hef mor:' 
ther’s fon, xvho'leivcs 'no male^iffue. ' 

,THc'firfi:;p_art T/ill b; exphined«uridsr 'of rifcccQibff to;the'pro-' 

p;rty of one -.whb'Isaves no- male 'jflue/* <011; the/IatteV* part,' the' foUd^wing 
glofs is delivered in the r .by ofTspeing is here figniSed the fon of that 

daughter’s motner j fon^ bdrn'fub'fcquently tph'-trappsinminU die leav- 

ing no male iflue/ that'?filler alone (iiilUnhc'rit on failure of ' the mother and 
father. jThe.rMfon is,^th^nie'is fimili’r to'al^brothcf,'.* But thati' it may be 
faid, is IiabIe;tb6bje<ftIoni-.forSxNc’h^-an"HLfc’HhTA confider;tHe.jroh;of 

an '..U- .tTl'- -J-' '1 .Ir.lC. * "-.I TJ .1 J r 


fwer iS) ahy;fon,\noVtxpfefsIylrh4nUdncd t>yWy orie’legiflator,^muftb5 un-. 
derftood by impiraatidn?; f-Elfc he would'have pfdpoundcci thVlaw imjperfcdlly,'' 
or another :legiflatof'v/ould havefaflerted 'more' than the* larv^/ According-: 
ly Me n u Has^ not ;.C3:pfersIy t noticed 'partition by a'father, but'hc has faid," 
the fathcr^'fliaU’lHever makeaa unequal^divifion amongithem*” (XXfX). 

knowledge ttherappointed daughter as'an adoptive /bn,' by "admitting adiffefent 
defigfi m. making. tl}e^appoinjmentJ/'Tihtii',;ii:'\Kt{c.~h^ both ’an' appointed 
daughter and the fon-of an ap'pointed daughter i'^yhich’ of them fliall 'pofleft' 
the inheritance or perform the obfcqoies^/, ,Tbc appointed daughtcr.’aloheffof 
/he was bcgotteniby the' man Kimfclf oit his lawful wifelT ' It (hould ho*! be-ob-’ 
jedlcd, that, her* claimls'fwcaker by:rca|bh‘.of‘her fcx. ; Upon-.'the authoei 
rityofthc Iaw;/he-is;truly.cpnfidcrc'd'as'a /bnjland'hcr fekis nothing '.tofthe 
purpofe. -Nof'/hbuld ic bc argued.i thit tbc.,fon':has'afruperiour clalm^/be- 
caufe he gives the two funeral cakes’wbich nauftbe offered to the'latc proprietor 
in the doubl. cfet, of .oblations; \\Vcrcit fo, ' fhc would have an inferiour clnifi* 
to that of ihe fon given, r ahdw that of any other daughter's fon /avhicJi 1 ’ ''' ' 
affirmed by’any Icgiffatof;. 'This brief ftalement of the Uwmny 
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Tl-C.LrrE/ .II;.. 

ON mE-^PFOINTMENT-OP A DAUGHTER TO-RAISEHJP. A ' 
^ ' SON TOR HER RATHER. '■■■ ■ - . 

o;",Vi-.vV;': .7 n-j r.! r;-.- .'''j J ..C'r--.'' ^ * 

' -HiT ■ivho has no; fon , ' may appoint His aaiighter in ,this_ manner to . raife 
'“.‘tupiTomfor'him” (GCXII). •‘‘..-Who.has'n'o'fon,”<i_s;^ at 

a'r^quilife conditi6hi;'b"ut is merely 'dcfcfipfii«:..';^:for.tKe_fathcnfa'f.'j, -.fon has 
^o'/u'fi;'fi'g&’reafo“'n for appdin'tingiWl.aJugh^W^^^ iiliie for’him; 

^^^a/«/'£'tx.'rfai'g^/'rr.>sJi^prdiDgly.its is avcll known, 

ihat/jA£KV.'ro‘n«f'Vhe-iy^.exinl:nt?nnd)bimfel'o;thir^ of 'liis 

very texti'appaihted his d^ughtei'to fiire.up'-iffns for him, .‘although he had 
foils.:- '-that is m«nlidndd.in■the'■5«',S^%aia*'.■-.(^'0;king^^-^ the’', verfe 
citbS'frdth’^tKe-iliagn'oiSa in' the.prci'cdiog'nTticlt)i the fpeakef thus addreffes 

'tla'c'kingtPElicsHiT'J brieadingtlir.'wo'rd'kirig in the.'firllcafe, it'relates to 
tlie'aWent.in tlic^/entcncei- namcly-'MESo' fptung/i'om.thefelf.e.xiftent'i.for 
hi ivis thm lord df the earth, ilc'gave h'isdaughten'Aco'Tri to Ruciii f™ 
df lord of created beings', "ilthougl) the: liad ..brothers ifor. ii'' 

had'tsrb .brothers, •• Pp.'ivavr'ata..^ W d'.-, Ur'i'ia'K.sfA'D.t.e bothCykings. 
“.■■tSATAHtj'i.,s"’-was wife of.-.MrMt ■■ 

' ' Or. the term “ svlio has' rio'fdn'; (CCXHJ may (!gniry,.Vrho'isabrolu"ir 
denitmc of male ilTiK. ' '•;For:llw piirpofo oF perFormihg liy.o'jfctiuies 
(CCXII), the term (/iijdEd) for the'-nya, 

that word to b'e'ufedfriih'tiri'oncfcJ’to progenitors i.-ilic rpeaning.'i’'''’'*’" 
is,' for lire putpore^of. peiformuig'-lhe .Is not, tW»,'apP°‘"''’'"'' 

vrelcfs, finec alp fons of Jaughlcrsipcrfo'rm obfequics.for'. ihcir jhaietntl 
grar.Jfjtb.rrs } The term linig be here undetffood in the, fcnfe'.of princif’i 
for it wcuM be oil'.er'.«Fannn‘”n'’’g- Or tlte.-wonJ," mine’ m’) 
fp.nh}' in;' race I -and “ male child", may lignify defccnrlant. foclias * 

Cl remoter defeendanr hy trialrsr ** from her’*, bears ^ canfat fettfe, Gc-' 
froottnly ibt rr.tattirig la, that defren In::, who llial! proceed frorn Itrr. 
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be mine, fuftaining my lineage, and performing obfequies. It follows, that 
the daughter, being the root, whence that child fprings, is included in her 
father’s lineage j and a fon’s fon is a dclccndant as well as a fon. By the cf- 
feft of fuch an appointment, tlic daughter belongs^ as an adopted fon, to her 
father’s lineage : any other daughter pafles into the family of her hufband, 
but this daughter retains her claim to thc,familyiof^hcr father. « 

" : . . f 

*^Upon the reafon abovementioned, the exprelTion “who has no bro- 
ther,’.’ in* the text 'of 'VAs’!sHT'’irA” (GCXVI) is merely .defcriptivcj for 
■it is jnottrcquifite to hen filiation. .Common fenfcfhows,.that flic may be 
appointed to raife up-a fon,, without being 'decked , with ornaments j for 
that is noV requifite to affiHation.j The 'fon of the appointed daughter be- 
ing alone mentioned as an W,^//i/'fonj does it not folloWj that,. according 
to this opinion, the appointed diugbtcTris not cohfidcred as a fon ? Nj; 
for that would contradift the precept# ** an appointed daughter is equal to 
the fon of the body*’ (CCII[).« The fccond word “fon” therefore 
fies defeendanti aada fon’S‘fon badcfcendantaswell as^a fon.,. Or by 
this form of-^ppimtment the fon of*the appointed daughter folely becomes 
a fon : that the appointed daughter berfelf may become a fon, ^another form 
of appomtmcnt'rnuft be ufed.- Both muft be confideccd as intended by V a.- 
sisht'iia; clfc the prreept would be imperfedt:' his not having exprefsly 
mentioned both forms of appointment is nothing to the purpofej for, a fbn 
given not being mentioned m the ttfxl of the' Brakme .(CCXVII), 

fhall he not obtain the fame (hare %\ith others, if he pofTcfs fimilar good 
qualities? declaration may run “ the fon, who {hall be bom 

from her, fhall be mine,” or, other words may be ufed to the fame effea. 



Go'tam A-: — He, who has -no male iffue, -may ^appoint his 
daughter to raife up a fon foe him, making an oblation to 
fire and performing, the fiicrifice called prdjapati (or pr^a- 
patya) and declaring,- “ her offspring fhall belong to me 
hut according to fomc, fhe may be fimply appointed b)- an 
implied intention. - : 

** Who has no mate ilTuc," that is, uho has no fon ; tjic nisanin^ has 



(■>9 

Some explain the text, flic, whom her .father fuppofed to be a fon,.wbiIft 
flie was'borne in^the womb of his wife'i .-in'dthcr words, flic, of whorh it 
Was thought,? •>*' this, fffituS‘,wdIl bea m^e child," is an appointed daughter 
and equal lo.a.fon. /'Tbou’gh-flic/bV,m\fa€b a female, her father does not 
choofc to'Cbnfi'der her .as,.fucH',': hutlallrlbutes to her tHc rank of a fon, ac- 
cording to his wiihes. If her jTather -rntend - or declare, - **. her. defeendri 
ants (haU'b&A,mmeV’;the^is\cincd ‘^by.ypliH ASP ATi'an. appointed daugh- 
•tcr:. fhe is/-mentioncd .by'YA’srsnT'HA:,(CCni) as equal. to the fon, of the 
body ’arid fuch anappolnicd.daughtcr isiniendcd,by}Msxy.TBu^a.daugh- j 
tef, -who is.'appointcd by a plain dcc]aration.,after-ther.bhth^'is rncant by. 
DEVALA'.’and therefl: and hcrTon__bccomes theadbpted'child ,orhis-ma- 
tetnal grandfaihefr " Di{RKnt'fornis‘arc,propoundcd;by Na'reda to place 
the appointed daughter-mjthe.relation df»a- fon', ‘and to place, the foh of fuch 

a daughter fn that,relation...(' ‘'‘-;*''^;V/:i.\’v\^'> ’*‘;VV * 

Others Koldy|'th'at a.’plaip jdeclaration.ypfeceded by a'.'facriffcc \?ith fife,' 
and by that cti\UdJ^raJapacya, is ohe.fbfm'; which Go't am a himfelf approves s 
the rame'fofm‘‘.is jtnentione’d by.Vft rct'ASPATi.-tn the firft' half'of hts text* - 
The mere iritentibn'is'a Jecdnd.form./; Byl the word “mere,*’ anrexprefs 
declaration.-and^tKe'facnfice^a^cxceprcd ;‘ahd that intention •is.forrned'a's' 
early as tHc'time;’iwhen\thc mother’s .pregnancy becomes known r- this fe- 
cond form.is.nbt'much.approvcd by Co^AMA-i and.llhs fame form is men- 
tioned by^-YRiiiASPA, Ti^fn .the” fccoridt^f. of; 

Vishnu r^A’^PAMsELfgivcriVm'niarfja^e'.by/h'er'faihVr 

dtdmaliminihislfmin, "tKefon, who' {hall bo born of her, . 
fliall; be .:fnyjfrini’V'is \an ' appointed daughter and, even 
though ,not;’given.according.to>tlie'form for appointing a 
,daughterl^;raife;up.-a'fbn.for.her father, ihc is confidered 
:as fuch,Vif‘;&;,Haye no, brother;.^ were appointed by an 

implicdmlcnlion:iJ'['.-^r- f .? ^ ' ; 

** \ViTH a'dcclaration,**ImuR bcTtipplicd in inc text-'s Even tKongb not 
appointed in da\. .KoemPfoeU csnydtfedoj an a^ptinted dTjgbicr. On tins 
fome argue from the coincidence of'ih'e phrafe with the(e.xt, " let a manef-- 

'v;V ■' 



bcch'airea.iylexplained. V linking an'oblajicn ;t67dirc and- pciforming the 
facfi6ce.called’/>ri;‘i^^’r7r//7,-’; or'pefforrhing^’fingle facrifjcc with ihc IcgaUire; 

’ according to'the Form'ordained-ih the.« pariicul.ir-,i<7V/7i7"of the 7 'Tda: foUo'j:ci 
or,'hif ,'nb ‘perpctnal>(fire»i 5 e maintained;, worfljipping’iti the’ 
common- -form , thus i7/^wZ-?ArV'^/4Mg-&/f)'.f,Suchvis' the - remark • 
.of 1 H E R A’.V; Co'nfcquently twti’raC'nficcs’ with' two ^firesuare-’clncflwre-; 

commchdbdf'oh' failure^ of atfing 1 e''facrifice with -the legal fireV’-'and t 


ihis'concerhsfuchas'kesp afucred-hea'rtl’T; but one, \vllo-maintains;no't‘'a per- • 



intimated f'clfeythc jlcgiflatar. would -not‘f have' faid;^ ■ declaring' I 
By dir\pprobation;inferIdrity is iritimat'ed.Tdfif confcquchtly fug'gefted, tliat' 
a daughter; fo^appointed byan jmplicdfintcmion,^ inferiour to one appoint- 
cd ‘by A'pIim-declaration'.fFor)lhTslvey!Tcafon.‘,G6yAMA hasilated the fdn 
of an appointcd'.daugliter as'-not iiayjog preccdcricc-aboVc die fon.of.an un-" 
marriedjgirl and;t^u:cn:;;(GiiXXXiVV=''''Bufythcrs_l^^^^ exprefily m!rn-'= 

• tioned itlie -fori^ofa daughter, ^appointed by a* plain declaration, .and have* 
afligned^ium 'precedence' abovc:^ the fon.of^ on" unmarried glrl- and the rclh. 
According' to the degrVe of -good .or.'ba4y»dlities,dic miift bedeerriedTups- ■ 
ribur,or infcrioiifi td thcTdn ofa-wife begbttcn by a kiufman, • Thus fomc'" 
expound thc'tcxt. Confcqucntly an implied intention, and an exprefs cc-" 
claralion (after pcrforming^thcTacrificc' with fire;-' and that called frdjupaiy^’t 
or after, finiplc'v.'orlhi^'iiary.'tbc forms of appointing a' dauglilcr to nife up 

a fon for hcrfiihcrj;^^yj-^v ' f- - ' i'- '"' ^ ' . ‘ 

;■ 

Vr iirAi;?:\Tr : — G o'tam.^^^ fiiiil, 'that a daughter is appoint- 
ed artcr-inaking’aiivohlS°n to--rire and' performing die 
' G'ltif'cc calicd ^r.pajij.i‘i5!.,|j^’^aj;ipatj-a)'; ' biit otlicrS'holtl, 
that a girl, who ’was fuppo*' he a fon'u'hilfi borne ip 
her inothei s ;vonil>, 15-11.1 -^^^^^inted daughter. 


"■Si-ii’o.i:t, , 'eoacem.a" ivljoni it ivas Oelcmiincct, tlt;U fiic noH 

, ■, ' i . ... 

- ' ' ■ ' The neieS.--'-- 

/In.'E 


Some explain the text, flle, whom heir.falher fuppofed to be a fonVAVhilfi; ■ 
fhe was 'borne inihe womb of his wife ' ; -in* other words, fhe, of whom it.- ; 
was thought',*-y tWs,fffitusiAviilb^a.rriale child,” ’is an appointed ‘daughVr^- 
and eq^ual to.a fon.‘/^hoVgh/flieybV:m'{fed'aTcmalc, her- father does’ho’t{ 
choofe to-tonfi'der hertas.XuchVbut:attnbutcs to lier the rank of a fon, ac-? 
coiding' lo 'his withes. If, hexj“iaihtr -lintehd or declare, - ,**. her, defeend^u' 
ants ihall b^ijmine'jV/fhe.isicallcdJbyyR'rHA'sP.ATrian. appointed daugh-,-. 
•ter the is','-mentioned.,by-'.YA’si’siiT''HA;^(CCIlI) as equal to^the fon,of the 
body .^and ruchad.'appQihted,daugl\ter;i*s'intended^By ■MExh'.TBut' ^daugh- i , 
ter, ;;wh6 is^appointed ' by a pjafn.-dcclaratioh^ftcr-^lwKbirthr-’is meant by 
DEVALA,'and the reft : and her fqn^bccomc'sxhe adopted 'child.^of -.his 'ma- 
ternal grandfather.” '■'•pifftrent’'forniis'are,pfopounded«by NA'REDA to place - 
the appointed.daughterdn^thV, relation df^ar fonj'and'io pla"ce the foh of fuch 
a daughtef ih^thatjelauon.v'/''‘'p • 

• . . ' v',’ V 

Others holdyftKat a,'plaid\lde”da^tiom;’pfeceded by'a^ facrifice «^ith fire,p • 
andby ihatcaUed/f^}':7^3/7tf|is-one:form'; which Go'TAMA.himfclf approves: - 
the fame form .is' .mentioned byiVa ih'asp a ri the fim’ half 'of his text* » ' 
The mere iritenlion^is'a-fecdnd.fdrm./jByl'the word “mere,** aneexptefs 
declaration;and.jthc'facnfic^afc:cxcepte<i ;-an'd that intention ds.fdrmed<'aB' 
early as tHe.tfmc';\whehXthe mother's .pregnancy becomes known ihis'fe- 
cond formJs,not‘macH^'pproved*b)rGo^TAMA-; -and, this .fame form is men- 

.r. .3 L_- if'- '-’-L 11- '/-J! I'jiiTIir’ rrLr- '■'* ’ 



declaration iHihislfpfin,- " tKefon. who'.piairbe'borri of her, 
fliall* be" liy .''fdni’7i's:W;:appointed'’daughtcf :-‘and, even 
-though ;'not';given:.according,tb!the form, for appointing a 
, . da{ighterito,,raifc?'up,'afr6n;for.her father,-{hc is.confidered 
:as fuch,?if.:flfcf hayenp^brotfidi^^ rocre appointed by an 
hiiplicd ’intention -I.- ' . 

** Wifii'atdcclarationV'-imuIl.bcTuppIicdin the text.VEven thbagh not 
appointed in ^zi Soxxri^^Jhsis'.cdnfdtrei'as an ap^slnted daughter. - On this 
fome argue from the coincidenccof"the.phrafe,with the text, “ Jcca man cf- •• 

poufi- 




■ • , ’■ ■_ f ■ , - •• - 

* oaie-a yt>ung girl, ^yho has a brother, <S:c.-y;vthat bvery.fon of aHaughier, 
T.’hb’baS'no brother, -is 'the fon’of ah appointed daughter, 'and-fiift.^in di^h 
thb ifon of an appointed daughter, as defefibed; by'Go^f a?*' ’ ■' ' ''■ 
liour to him. • Thans\h;rong for doubt .is m'entionedun the tes 


TAMA,’, is infe- 
t of Sanc* 



i appointed- daughter 
fcxprcfiion, ‘/'even .though not^givenrin the'-forni/forfappoiating'-y-daugiitcr 
'to';taife up a/fon for her /athef/Vmuftbe.expiainj:dH cycn,'th'ough not given 
Ayitlilah'expr^sdcdaraticn j 'but“**-appointcd^by an impliedjntention *-,• muft 
‘he fupplied in the’ text,' becauic.it 'hasrtHe;fame import Adth that .of Go'- 
Yama. y/ho has no'brbtlic^yos'-mirelysdefcriptlve, fuggefling the ap- 
pointment by fan'amplicd^iritentiohy'^nigener^.Tnch an Intention can oal/ 
be'cntcrtained'by onc,''h’ho'ha$;hd fony^^^ * ' 

The hrahm furdiia /^.^TiiB'yaugiHcf.df oneiJivho^^ rtiafe 


‘ -tty-'Orjuppofid^to ii'a ihife'mothei's 

' v.'omb, or givcn;aftcr the^<leat!i^of'.'hEr fatHer;to.a bridc- 
-. groom with-a nupti.arprcfent for that Exprefs purpofc, 

' be confidere'd a^'an 'appointcd'Haughter’;;V'.:i’.::j;^ " ; 

3. Such.ardanghtcr fliall takc an.cqual ^lare opithc p-itcr- 
^ .nal inheritance.- j,',' ^ -r''""’.-' : ■ 

“ Arroit.'TED a ftin'l'yin'n'i miail,-'* is oiic"niqdc!r,Tl''”I’F'‘’'' 

in:r.i mmtbncd by MijiXj.'.inJ niidrbtfcre tlic l-.it’.;; bsTorclIie f'rrifidjf 
far. jhJ bi-fbrc binrMini,-.* “ .{he is .i,, fun, lief pre'S"’!' 

lliiU be mine,;,' is a fecond, W»Jc. ptefnsWe io dic farmef s in <bf P'*' 
feare of ibe binj;. iiet fjtbce isiufi itecljrr, (br j, iypointeJ to be laf 
fun'P’be IIIUSI laste ibe Unje iltcUrsiio.a before the bei.’ficisl fire (iln!'’. 
ssl.ilc rr.'foiitiinjt frcii-ficr), end rsirli lioly icsni be inuA »Ifj rinbe ib-e 

fiine 


fame declaration, the .prcrcnce.'.ofjrinhnem'' ^'Suppofe^ to bea-foni .to 
long as Ihc'yaVJnher mother’sWoinb^jf.is'a third mode.". Beirig'giVed'to 'a' 
■bridegroom y-ith a 'nuptial prefen^a^tW time that her appointment is. 

proclaimed, a djiughler^^even though given by. anotlfcr perfon after .tljc deatli 


of her father, < is Jegajly appoint^' : conrequchtly a plain- declaration .to, 

• bridegroom; preceded by a huptiahprefcnt}.is,a fourth mode. ' '‘Accordi’ng-.to'-, 


•this'opinio'n/the diiFercncc is evidently foiindfcd.on the difTercnt form ofap-' 
. pointment td place.the appointc^-yaegtj^r.^* lisr child in ihc relation of an ■ 
adopteyir6n/',>^he’appoiym’en|byaryacf:t^^^^ tnth,the 


■ But others.affifm, 'thaVahTa^dmWd-daUghter.-f-wHo was fuppofed fo 6^ . 
a tnak child, fdMdng as-fHcAv'as,iri:het moth'er’s wombi.is'confideredas VfonI * 

• ' .V.'' • 1'; 

They expound th_e^,^ext,as follow^;: ..ayd^ghtcr, ‘'mentally rreat^^^ a 


long as (he wayin'bef/motheKs.wqmbr-or’appOintcd'm Uie’pref-nce^afiths ' 
liingV’ of facrificiahftreV^tnd ‘bfdcirtfmcn; and given by her guardian, after ' 
the 'death dfhef fyhrr/m.abridegrdpm'.rmha'.nuptiaVpfefcnt delivered, ',or 


came V.dovni-ovy/\\Qii''^x6c\z\mtd'to'he'anappsm(ed 'daughter, hdioie the Iringi: 
before facVificial firc,-anjd before! kinfmen, and wlio'is givenyo'a bridegroomV.- 
by whom a'nuptial prefcht lias'.bcen accepted, or by whom it has been gene-' 


ceremony, ’Ihall havcTan equal mart wuii uic ion.oi me uouy; out, ^ii inerc 
beany dsviatioii'in the.^nenhar^oints of this formayy, Iht is reduced ac- 
cordingly tbfa"lo\ver:rattI:r;Tt''ma^ be underfldod, that flic is j^reviouny 
proclaimed * a’daughtcr'appqih’tcd tobc a-fon.* ; The .alloimcnt of an'equal 

lliarc, as licrc meniiaaedVi^ admiltbid by Mtsii a, b)* tl^ a'uthor of tlie Ul^'caUca 



niul tlie red. Idit acconlihf; lo others, the mMnin;j U, ilut fiic fijsll take a 
. ruH Huirc, if there be no fou of the body. l)y acccpiancc'of a nujnial pro. 
fenti 'or by generous acceptance of* tlic'damfd without fuch a prefem, the na- 
tural father cj" I'e'r cJj.'/J 'hii rclmq'uinicd his claim to life Ton hrncf ltr» 
This bricfcxplanation may riifficr..' / 

But it fliould be remarked in this place, that the .‘ippointcd daughter jj 
confidcreJ as'a fon, that fhemay tah'c'ihe inheritance / her child is confidrred 
as an adoptive fon, that hc'niay dITcf die ’double' ami fingle lets of oblations 
to anceftors. .This is in every rcrpc<fl accurate. .'Let it lie dbjeded, 
'that there is’noground for tliis fclcflion.in ^n anibi^ouV pfc.*' ^ woman 
is jinca^ble.or offering the double fet of. oblationV There is nodifliculty on 
thk-fixpofidon.J' ^ 



ni/: ^zu: 


0 :N'T:HE 


■SP';n ^}0 


. ; HE 'IS third, in 'rank' according '<to -YA-iNYA\VALCVA'; i'for;'arter rnen-' 
tioningj'thCj forivCf ajip^ointe^dau^hter;^ jccondjin rank, he-'a'dds,' “ the" 
**^fon of^a'wife^is one^begotten on an 'i^poiiited-wifeby Vkihfman iprubgffronu 
the fame orlgihar-ftdck'Avith^hcr hufb'3nd,‘j6'r by^another perfon;duljn^‘tho'- 
“ rized^(CC'),^ '■ -.'^Sjirung-from the ,lkme original ftocIc’^is explaine'S' 


fcquence is'adrhifllbleiy It’isyccdrdmgly fald m'the?D//>tfrj/;>d,‘?aTon.beg6ti 
ten oh the appointed-wife of another,- whorhas • 

within the Vclatioh'of the funeral cakc^ or:by a man of fupenouf. clafs.^fprink-,^ 
Icd'with. clarified b'uttefk'^hd.'obfecving'thc .other ’f6rmy‘confequerit\,tb ’the 
appointment, is/th'^Tqh of,;'? ■'i ""'’i ' 

MENu’;'^EyENUhe.'fbrij 3 fya]’Avife;Wa§'.fZM/^n^^ 

• ten according.^tojhe ■Iz.xv^'a/reacfy. ^rbj&^drff^e^,;is"unwprthy.pf , 
the paternal- eftateyfor he jwas prbcreated'^^^^^ ; 

NoT>ego'tten according .tq; tlK,.iaw already ; pfppomdedj" feegottcn\dn' 
breach of the' rule; ’A^ich ;appoints. either.a. kinfiiian related ; by^the' ;fun;ral 
cake;; or a mah Of fopenouT clafs. h /j^Hc h unworthy of the paterhal Vfiatej!’ 
confequehtly he doeSjhbt become in-law the fonpfia wife. ^".“ For^he^^s pro- •■ 
created by anrbutc^ft.;" ^thetdegradation oFIus, hatural\-father;is hereby in-y 

'5 . 

Menu : — Either bfo^ther/^appointeUTpryhis purpofe, ;who. 

'j-" --v. ^ • - eleviates'' 


-Z z z 


v '•..'deviates from tlifc- flfifl- rulcj'farid' a'£ls' from carnal defire, 
fliall be degraded, as having dcfilcd fhe'-bcdiof his daugh- 
tcr in law or of his.fathcra ' , 

.;,',TiiE_,(lria;rulc;" that, . under, which a ;kinttnan, . or, a ; man of,, higher 
-,._clafs,iraifcS;Up_rnaIc ifliie. Does it not appear. from’ the. cxprcfllon,. “ as hav- 

■ ing defiled, the bed of hisdaughterjn law or-of his father,’.', that eithefbrother 
, abov'eihentibncd,, and no’. other perfonj does approa^jthesvife : -how'then can 
"'.the ftrlft rule be vialatcd, fincc' both-’acekinfmen ? . and,w.hy is.it faid; they (hail 

■ ,,bs degraded man of equal clafs being mentioMddn.the text.of ■'VisiiNU 

(CLXXXV.),;Onc’o'finfctiqur,clafs is.ciccpted';;’c.ohfcqucnt]y,,.jf either bto- 
' ■;ther,dbeing infcrioar..in ,clafe,v,though(n:letcdrby' th'Btfoncral:cakc,.,'approach 
■ihe:}vife,l;h'e:'is.- degraded. , Bbt’Coi,'E.u'cAhii:Ar’rA,cafpound5.,‘.t(not, begot- 
‘ten a’cdcrding.'fo tho.'daw,” begotten, w^qut. obfcr^ing.thc forms'prcfcribcd, 
”;j'fuchrafibVt.ng’fprin.kled'iyith.clanfied.lbqtte.r;?and' fo'fQrth.i';,'“jWho deviates 
■’ifrom'tiis;ruleif'i1ie'Confiders as bearing the fame mtaning.' .'-’iIn.tKis mode the' 
■■■- e 3 ^relIibnV.^“!apfdwted for the .purpble,’brnay'be .fitly taken' in a literal- fehfe, 

>.}U\CCXX.ym: a u'-- ' -.t ; , 

■ .tMEK.u;.:j—SpRidKL;ED.with.clarifiedbutter,'lilent,'mithe;'riighf,. 
.i ji’-i'lef-tbe.'ldnfman'thus appointed Tieget one fdn,' b'ut% fecpnd' 

by no'. means,- bri the'\yiHo\v,(^,'c^r/(f/5/5 zuifs.' 

■ iVeTjtnr.’appointcd ■ fdrtTi of.a’pp6intmcnt is,'.*Shcgeta.'fon'vOn‘.this 

woman'j'/ yor,':addrefled' to .the,. womany-e.^obtaih; from ‘that map itheproerca- 

r.tiou ofa fon.*"t,: According to this opiniotiiliyrhuft .be 'affirmed that the prm-. 

. dpal objccS fails;, by the wanfof fdmc.ferrhality.fuch.as bcing-.fp'rinWed with 

■ . ■c.laiificd'batter-and fo’ for'th..':;'TKc;firincipilRibjea'being thus una'ttained/.it 

' A'PVftibu cxdmined.whether.thebegctter'^be'degiddcd, or the ‘. fan begotten be 

, incapable of .inheriting.,, '.The -following' text fltows, that tbe' fon-of a-wif« 
fliould be obtained through a I;inhnsn*V' ■: ' • - . ' , 

.. •Mr.Ku,; ; — ,O n failure of iffue bylthc hufband, i if he he of the 
jer'jilc clefs, the. dcfirtd ofiipring may, be procreated, cither 

V ‘ " ■ ■ by 


\( m >) 

ijy his brother or fome other Sapinda, on the wife^ who 
has been duly authonzed. ^ , i 

The brothcrofhcrhufband IS named in ihe firft inftance, on failure of 
him, another Icmfman related by the funeral cake' The defired offspring 
may be obtained by a wife duly authonzed by her ipirituarparents, from a 
brother of her liufband or from another Saprnia *“ Defired offspnng” be- 
ing mentioned, if a fchild,^udfit for the duties incumbent on a fon, be pro- 
duced, It IS permitted to repeat the intcrcourfe for the purpofe of obtainmg 
fuch a fon as is to^be defired, namely one capable of his-dutic' Such iS the 
interpretation, of^CuLLubABHATTAi Confei^uently the term “one,*^ m 
the expreffion ^‘^beget one fon,*'* muft-iignify one male child fit/or the du- 
ticsincumbent^on him.- A. t ^ 

« 1 7^1 r ^ a ' " 

The third twice-manicd woman, mentioned, under the title of loans and 
payment,* is different from ihfs woman; howeser, Ihcmay be conlidered 
as a twice married woman of that dcfcnplion, for the word ♦‘giveni” ni 
the text alluded to (Book IV, v CLVIII4), may fignify ’ entrufted for the 
procreation of a Ton * This fenfe mufl be deduced from rcafonmg free 
flie IS not a woman wilfully libidinous; therefore, bemg one who had a dif- 
ferent hulband before, Jbe mutt fall w^tbm tVe dcfcnplion of a twice married 
woman, ^ ^ ^ ^ ^ ^ - 

'* Tnir fecond is the fon of a wife, begotten by a man of equal clafs on 
“ a wife duly appointed* (CLXXXVj, amanof equal clifs here denotes 
onenot infcriour in clafs Accordingly, tho prodrcation of a fon by the 
holy Vasisht’ha, for Sauda sa a king Of the fohr race, which is famih- ^ 

arly known from the and other works, is Mndicated - Allud- 

ing to this, the author of the DfpacoUca has fald, « or by a man of fupenoar 
clafs * 

t 

VisjiNU has allotted the fecond place to the fon of a Wife, on the fuppo- 
fition of his fupenour good qualities, as'*hfls been already explained The 
ilurd place IS allotted to the fon ofananpoir’^ (Lughtcrj for that is fiiotvnby 
^ 1 ti« J-f O’* «c la tl»-fcjnh bwV ft u aid la loU* pU-— j T 

the 


MENu:-r-HE;Vwho %ct^s\XW{fiked-and: mveahk \ eflate.oMiJs ; 
; j'Weafyfff^brotherjjmaintains the^^^^ and raifeslup a jfon . 
to that brother/muftgivpXothaHQn^ 
whole, of his brqtherJs^Awif^^/property,; \ 

^■ A SHARE alloited^to brbthcrVwJvcs/al^ough they! have no'fdrisi is men-- 
,tjoned by';^siSHT|H>_''-(GjCYII)i'-thc.brotKcfi b;^^whpm:.that allotted //hare' 
is kept, and by ^'korn’t^he^- is^inaihtained; and^who begets' a^foii'on that^ 
widoia’, muft dcHver'tbe'prppcrty^to no foh /iiall.be.born^^all 

the brothers lhiU;take'iCflr;;MRi!':pro;pp^//^^^ under^thi'/ 

title of fucceffion to^the e/late'^f o'nc/who/Ici«s^rio m ifltic. - t .-f*,'’. /, 

.lF;the wjfc'CftHs^elcJ^ bfolher.belfo iituatcd,^fhan, or,'/haII,not, thepor-i; 
tion ofah eldeft 'fqn^ bc;flIlottcii?/^^'^hc.an isA-.fipce-^the^/harc.is fet a^art/^- 
that it may-b'e uUimitejy/rcceivcd.by the* nephew^tWe'prccept, delivered in a* / 
text formerly cited- (LX'XVX i ),'muft be'hcre adduwd.VBut^iif authority be • 
given in this form,; y rajfc up^aTomby/any fuitable'man/^’*'thcni fince the foiif. 
may. po/Tibly •.be procreated<by another .mmV a, nure^/hould bc fctta^art^^ 
thc.portion of an. cldeft;pdldf.^n’d 'if th^'flr^Ibe.kcpt by ahyjjneryoungcr , 

, 'brother,' and the fon be''p]‘Qcr^^ei',Vy.Vim,;;ft’dVrbc flial\>.yab.c, abJaWotment 
^ which includes'theJpbVtion'of an eldcftchUd,;becaufcit had.'^rcady.-becomc his. 
Thus fome lawyers'folve the7quefl:ibn;i :Buftbat Is w'rong';'/orone,-'who is yet 
unborn', can have .no veAcd tide ;^nd; during th^ interval,'',that;wealth is iiinilar . - 
to unownedsproperty,'/, Thej\vifc*s fon,yaIrca1dy;born';/,'Mnno£- take tbs por-'\ 
tion of an cideft. child j'hcilh'all. therefore only. TecbxVe.^an'fcequai>,{hare, But - 
CuLLo'cABHA.TTA.cqnfidc'rs\,XKis'tcxtas'remihgHa'dh’idcd.brethren:'confc- . , 
qucndy, ,when a feperated .brother die^,’ his.pfoperly /liquid be committed by his 
widoWiAVh?isi'ndapabJeof'g^rdinsit,-.wahy;oncb;qther‘qf^^ . 

creating a/oh o'ritbaf^widow.^hcbiuft-eivc the 'whole ofthe, propertV''to that .. 
child. ; . 

%;v-i J.-:; V; 

Menu: — ^Should .a .^vife/- even 'thoughj'Jegally; 'authorized/,;. 

produce a Joh'b)[;the‘.bfoth'er,>,drahy';other^/5iKdfl, ofdierT 

" huiband, ' ' 


'’'4 -Af 



('■ a'yS- )i 

"hutband, tliat fon, 'if ’be^ouen-witli "’timoroiw mSrflces and 

''iohni a/ -irripure' ‘defire, Hhe’fages proclaim bafe'fbbrn and 
incapable^ of* inbVfiting.;'''’ rf '> i.-.-j.-'l 



On this CaLLU CABHATTA iJclivcfs the following^ glofs ; if aVifc, even 
though legallyauthorized by fpiritual p arents? produce a fon by the brother, or 
other near kinfman^df ^er hufbindi of by a" man of fupcriourxlafs, .who ob- 
r ^ icrves^ the^prefcribed form of being Iprinklcd witholarjficd butter and fo forth 
(for thc^cfrcumlian<^cs mentioned are tnereiyal(artrativc) j but-adls 'from the 
■'ampiilfe of uncha^e defife^ifthat fon''is incapablc^of inheriting/ and is bafebornj 
for he is not'chnipelent to perform blllcquies and take the heritage; in faft he 
is begotten by an adulterer, . But fuch a fon, begotren without amorous embraces 
/7?7d'/^4’enr‘^-’ampure‘ defird* ,is cipahle of inheriting. *c*That^is declared by 
Na's-BDA^ '** Averting his face from hers, and fhunning thc'ccntaft of limb 
wth'li^lb^^or the fake of offsprings that the family may^be perpetuated, and 
’ not through amoro'us deffre/' ♦ That flits family rriay be perpetuated^ ' in that 

family^ v^herein that futurc/on tviU dontinne and perpetuate^theraee^ or where* 
in that Vohian remain. /The^meinlng is thisiSpne fruit of a wife is 
• connubial joy, another is'tnaleiffue.ais declared in the Cdhcdpurdnai)*'o.mtc 
affords cosmublaljoy and male iffde:** fmee progeny is of courfc fuggefted by the 
finglctcrm ofconnubial jo)', male^ilfuc is agiin cxprcffly mentioned by way of 
allufion to^thc ibn legally begottenon thd wife of another and fo forth, and for the 
purpofcoflhowingthatthcaft rnOffbefrccfromamorousMcfirc; the brother of 
ahulband,andothcriaQingas'fubftitutcVtnuff not take that fruit which con- 
fiffs'mconnubiarplufurc/Ifoctlicdawdocs not authorize it: they muft^oaly 



-not Iegaily;-auth‘oriz£d'by-rfjiriruarpan:ntSi;p^^^^^ a fon by the brother,- or 
any other, y£/«»a/;ofher huiban'd/ tbaf fon .is begotten .through impiredc-' 
fire . 'Their expofition is wrong,.for the text^ would be, a vain rSp'ctition 
of the following;.,- . i ‘ 



'Menu:— {THE- foii of a wife.'npt authorized- to'ihave iffue by, 

' '^anothcr/and the^fon, begotten, by;ithe^brptKer;qf ,thc:hur 7 ,i 

' '’’band, 'on ahvife, who;has.%fon theni',,-’ltying,;are bothiunn 
’ worthy^of the'heritage.';'' oriebeing/.the^, '.child': pfahadul-i 
terer, and the;,dthbrrproduced.thfoughv;niere,Iuft;’,-”c’;^i , 

-BoTii ■ niull be.’.cbhfidercdi'-as ;lbns’ bF*'adultcrcrs,‘t;an'd produced, through 
lnercluft;*r\r.OihersV:foilowing thc.glofs:-ofi.Cdii,u'cA'BHyvT.tA on 'a, texy 
above' cited- (CCXXVI);'icb.nfidef.the:particIc. ^oojlt'as'conneRlvc/r^andrdn:^; 
terpret the^text (CCJ^il^II);effioul3 a-wfe.'' even though duly authorized,- 
produce a fon by any.;otheri,'than a'^broth'er; dryir/;>air;p.f her.h'uftan'd IJthat ' 
fon is begottenfthrough' Impure-deBte." ;To the.,fage;prpceedd'to. 

■mention a pitticulir.role:'c'oncerh,ing,thVfon'ofa Tyife.,'','-, 

'.MENuV^BuTdH"e'{bn‘/f,g’a/^beg6ften on-a'wife,;autHb’rizcd for 
-thedpufpbfey. fe/^’rewteSfionfa,-’tinay,.Vinherit';m;-,a/f'/^e:2j, 
-.■■.-if he'4e^::vitt:Utis:aAH'lcarn'e^f<jfsi^'fonfbegoit^^ by,,the;huf- 

--''h'of right 'to the'bwner',ofthe;field>y.Sf-h:cvr-'.-r 4 y^^^^ 

. <’« : On i' Vi bn fucKa- wife^'is-fuggeM 

'feriour'clafs to^Ii'e procreatori'or related toJurnvwiihihjthc.degrejyjfaj^^wf/f;, 

-'an'i to'wRom h'e^niaws^daetT^rpetf/being fpririkyd/^^^ 

' fo fbrth/’fOr ^h'eieim; f/tojmay’bc- taken 
■Va(e.:asinrthe'exampl^;1fte 

if the circuthftances required hy.’lhc law do mft.'/A-fdnj fd-begotteii may Jn- -■ 

herit t&s property (for' th'at muft'bV fdpplicdin text), like a fon of the ^ody^ ^ 

■ ‘ » I think It nancMfliry to^alter^the teSj* fc Kths 

coBunenUrj-. See Miin?,- Ch*ptor9,r,.-l4}.- . ■ /.- . j '*• _ 

, , ■' I'-jT'-' •: ' begotten- 


('' aySr )'t . 

' hufband, that fon, ii'htgoiten-viilhiamorous' embraces and 
' ’‘tofteni of -impure -defire, Hhe'fages proclaim bafe'born^and 
incapable' of inheriting. ‘ ' ' ”* 

On this CuLLU CABHATTA delivers the following glofs: if a wifci even 
though legallyauthorized by fpiritual p aiintsj produce a fon by the brother, or 
otherhear kinfraan, of iifer hufbindj of by a man of fuperiour clafs, ,who obi 
ferves the^preferihed foifn ofbeing fprinklcd withoUrified butter and fo forth 
(f^r tbe^ circumftandcs mentioned arc merely illdflrativc) j but-aftsVrom the 
"impulfe ofhncbaftc defire/ that (on is incapable of inheriting/ and is bafebomj 
for hels not-'CompetcnLto perform bhfequies and take the heritages in fa<i he 
is begotten by an adulterer.* Butfucha fon, begotten without amorous embraces 
^■'impure ’'defird; is capable of inheriting. . Thatfis declared by 
Na'rxda j '• Averting his face frdm h^,'and'lhunnirtg ihc'contaft of limb 
with limb.'^foV the fake oTofispnng^^hattheYamily mayjbe perpetuated, and 
not through amorous defire.” * « That tile family rriay.be perpetuated;” in that 
family, 'wherein that futurc^fon will dontinoe and perpetUate’the rocff or where* 
in that woman^wnll remain. /The^meanlng is thlsri^onc fruit ofawife is 
connubial joy, another is male ifluc,*as declared in the Cdircu purana; s*‘ a wife 
afibrds connublaljoy and male ifiuei^^cc progeny is of courfc fuggefied by the 
finglc term of connubial joy, male ilTuc is again cxprcflly mentioned by way of 
allufion to’thc (brf legally begotten 6n the wife e /* ahoiber and fo forth, and for the 
purpcfcoffiiowingthatthea^ niofi be free frotnatnorou^ defire: the brother of 
ahulband, andothers afling ut fubfiitulcs,'mufi: not take that fruit which con- 
fifis in connubial plcafurc; Tor tlic'Jiw does not authdriz* it; they mufi'^only 
feek that fruit, which confifls in roale’ofispring. ^Cpnnnhul plcafuri js u certain 
mutual rchtion of huibind and wife; it is excited by the conladl of mouth and 
limbs: hence, fince that ^particular ftaie, which ccnfiitutei connubial plcafotf* 

mufi be avoided, it follow silutihcrontiftofmouthanij limb? mud be fiiun- 

red. TliJtpirtitufirftatc'wvJtJHV'./bccoincs lhecaufcof.(icgfad 3 tion; hence 
a fen mould hr procreated in a fcgii nicde : a inpr, pfhrcfiour chfi and fo forth 
mufi in this cafe be manned, aj a the degree of 

a' d il c hkc IS i\ ojded in contraOinv x niarriagc. . Such u thc'hw. 

Her fem e end explain Ihc icxr. fhould » 

f 0 ' 


* txt IVjt.cXLVJIl. 



^r' 'i' '■■'■■ -' ' : 

-not legally.-auth'orized by-fplrifual panhijsi;produce a /on by the br'oth'cr,- oi 

■ any other fn^l^a/. oihex hulband,' tbaf fon is Kcgottcn .through 'impdred’c- 
fire; 6 k.” TKeir'exppfition is wrong,.for the text. would %a, vain repetition 

■ of the /jllow^h'g....- " i 

•Menu :— THE-fon of a wife,' not authorized- to jhave iffue by. 

- ^-anotherj’ and.thedon .begotten, by\;the,brptKcr;'of the huf--; 

= ' -bandj.'on aiwife, whq.-liM.a-.fon then/bvingy^are bpth',un'-i 
■ wqrthy-o/fhe;^heritager one'being.-.theichi/d- pf;an a^uh} 

■ terer,ahd;the'.o’theriproduced.thfough',iinier^Iuft;y";.;; ; 

* ' BoTH'inuftbe,^cohiidered'.;as,-.rons'oF''adultercrs,-!;ap'd produc^j through 
merelufttf.ir.pihcrs/following the/glofsobfiGdi.i.u'cABHAT.i'A on text 
above cited. (CCXXVI);v/bnfidcf,thc.:particlc ^'d/i/.'as'conncflivc/.andj.inr'; 
terpret the^t_ext:(,GC36j^II);:;£liou0;a'wife,' even thqogh.'doiy authorized, ■ 
produce a fon Ky any.;ofber/’than’a brbth'er^brtj/St/;);i4?,bfdier.hu/>ind; 'that <■ 
fon is begottenfthtough’ impure .deSfe. ■ ijo cohclude,the./agejprqcMd/'w 
mention a particulaf.TuIe'.'cbnctrning.'ihe/onpfa wife.",, j.;.!-’;'/; ‘ijj}-, 

-'Menu tp^oT the begotten on a-yfifeyauthprizedfor 

. .-I 't r. Jj -l-.T. Jj '. 


-bbrid’irs 


■ feriour Cla/sto ehe pro’cicatori.or relatedtoJiim/yithihiith-cdcpecdf aj^^^ 

and to whom heftbAdUehidpeay being fprinkk'/^ 

' fo tbrih.'y;'Or)h'e -term- yra/raj>ayb6. taken :inahothcr'fcnfc.<5f.th,e/even|h ■ 
; cate/as in>tSe example/'if, there, he'WcaUK'thCTe is ea'fe ;V, and .the' fpifea's, 
if the circumftaiices rc'^ired by thelaw ddcxih.o'A-foh/d bcgotteri-,imy.in- 
herit thi property (for riiat muft'be fiipplicd in the text/Iike'afon of the body ^ 



of the hufband and the like. In, the compound term, which GgniHes fon 
.of twd.fathe/s re^Iarfuffix is omitted, 'Mot -being mdiipeh- 

fably reguifite afterc'ompound words.. 'He claims defeent from' the 'origi- 
nal flock of both'.'^T'i'^ vjord “ obrequics*?- fighifics rites performed in honour 


- :x*'r-rc 

of.anccfto'rs.’ 


s p^fornied in honour 
■ ; The Retndcdra. 


'I -,'- /- 0'-V‘' 

Ya'jn yawalcya j-^The fon 'b,eg6tten by one,- vvhb iiias .no 
• niale inue, on the wife -pf - another,-, after ’ clue authority 
given to' hiih, .is.cpnfKlefed, as! heir, , to': both,; and fhall 
•prefent’the'funeral'cake to both , fathers..," . 

. V.GCXXXIX.. .. , .• . ... ' 

IvA'nEpA,;-f^'lHEiprqduce.of.feed,fown in the field_ of' ano-, 
the’r,'.'|with'.the p.wnerfs'penniflion, is cpnfidered aS belong- 
ing, bodutpjhe, -owner of, the/eed.and to, the .proprietor of, 
the V • '. 


‘ A'* yW t':!'.; i :' .. i i 

Sanc’ha and.Liq’HiTA ^THE'.fon'of Angiras hasideclated, . 

that.the offspring belotlgs.to him .whp imarried :the 
' ■ther;;!but'.IIs'ANAs AoWj,v-that the produce of ifecd,'- which- 
is foivn' with the confeht both cif the owner .of. ..'the; feed, 
and of the ,owncr.of.the;fic]d,>is fliared by both.i ! 

Two .opinions areiacli%'ercd.,by-SA'N(iiiiA.ind,Lic’Hi'rA,;:as'eijwured;by 
tsvo ditFercnl legiflators ; i i The religious-, ceconiouy • relative - to i the, mother ■ 
confifts.in takiiig'herha'ndjin.m'arriage'i tQftim.t.w.Ho.has done -ib, -namely 
to the owner 'of the.field, '..belongs the offspring procreated by .another.. .So 
A'NGillASA,®.h3s faid. .According to his.opiniort, 'this offspring does not 
belong to thciowner.. of the. fipld.;.\yhateyer. iced is fown, its -produce, or, the 

offspring, ;WhicK, is ;fimi!.rr,to-produce,,iS'.iharcd by botli,- thayisi-.I^iongs 
both to the owner of the feed and to the owner, of the field. .Soffays Uaa-nas, 
preceptor of the AJa/p-ap . and. regent of.thc .planet Venus., . .', . 


.•'Vt’iWAirtTi; fen pf Akcuai.' 

4B'. 


eeXLf. 


f 28a ' ) , ^ ^ 

begotten bj the hiifband on hjs oun ^Whofc proper^) fiiall he 
rit , the hulband’s, or the natural father’s ? In reply to this jgueftion ♦’ 
adds, ** fincem that cafe the feed and the produce belong of right 
owner of thfe field ” The proprietor* oCthe field becomes owner 
iced, becaufe he begged it hence the produce belongs f to him 
does not one, irregularly begotteri'on a Wife duly? authorized, beh 
the o\/ner of ithe field Therefore docs thb fage ddd, ofrighh” 
lawlullv begotten- but one irregularly procreated is not lawful ifl'ue*', 
though connedled With the owner of the field,, he is not confiden 
hisfon, for he as incapable of filial duties ^and had properly 

in a former text,/* the fcedhelongstoithelandowncr^V 

V y S' 

A J- ^ 

> i CCXXXVI. , I 

Menu .—Whatever jnanrowns a field, if feod,cc*ivw 
intojt .by water 'or wind, Ibbuld'gennin'ate, that feed 
longs to the landownen^^tbe. ^mere fowei-'. takes not 
Trmr. ' ' - < '• " 


As feed, fuch as corn or the like;;' betng brought by a ftream of nai 
current of wind, i^i^d falling on the field of another, produces a crop bc^ 
irgto him, fo feed;! or feminaljuiccs.^liroUght bj' intrcaty or thelikt 
falling on the field, that is, the wife, of another, raircs a fon belonging 
to that oihcr."* , , 


cexxxvii - ; 

BoUDHa'yam\' — ^' riiE Ton begotten by..nnothcr on Ihr 
of a man dcccafcd, impotent, or dihempered, ^aflt 
authority given dor that purpofe, is (lie l.mrul Tonp 
wife ' ,i 


e. He 15 conhdc'cd as the Ton of tt\o fatlicrs, clanr 
famihc', .and may perform llic obreqincs and i.il.c 
iilagc of both lathers. 


Tilt CO It, * t' *■ foa b'‘go In b) ano'h'r,* iianeh b> 



' to obviate .tbe -doubt wbethcr this foh docs not belong to both, .iince be is 
born of the wifer and begotten by the brother of her hufband. ' This is 'true, 
bscaufc (he is not independent: the wife belohgs tb the h'uiband alone ; and 
therefore -offspring, obtained through her, belongs exclofively to him, 

, V- Is it not fuperfluous to diftiriguilh whether the hufband be alive or dead ? 
for a- woman is bound by the obligatidn;‘of dependence on her hiifbahd, even • 
after. his dcccafe; clfe, a widowmJight'conncdt herfelf with '’any ’man’ Ihe 
pleafed, flnce no one could oppofe i(.‘;i‘Ii‘fhbuld not be objcaedj.that'a wi- 
dow is reftrained from fuch-cohdiift," nbt’ thrbugh her dependen'f condition, 
but by the dread'of vice \ c\^t'(if''^omen‘v:eren^JreJlramed byafenfeofduty), 
what fhould - prevent' an • unmarried girl connefting hcrfclf with a^ftranger ? 
The cafei are not parallel; for. In the inftance of an unmarried <lamfel;;thcte 
is no perfon, who can'authorizfe -Tbc-fccming difSculty is 

likewife reconciled upon this principfe. . 

The te:ct is read na ditydmujhydyaf^t^tnf not the iflue of two fathers , inftcad of 
' He, 'by' whom the feed is /own, is 
info far her Iard/<foV.fhehas’nb r/tf/hofeand.- • Confcquently, after the death 
of her 'hu(band,.’fince, there can be nocorapad, that the child fhall befonof 
both, the offspring does not belong to both. But, during his-life, it is polTt- 
ble that fuch. an 'agreement fhould.be made, .,fWilh a'-view to this/ the 
legiflator fays ‘‘./during 'the Iife df:.her hufband.’* 'The negative muff 
therefore have rbccii infertcd through* negligence,-” According to- the-j^rf- 
nacara, “.fome”/ is /connei^d ,with-/i conridcr.'’.-'The -fon (that is, the 
fon of the- wife’sTon),.- when .offering the fecond'ball of' rice to his pater- 
nal grandfather, Hiall celebrate both. ancefiors with each ball.. .Tn offering' 
the third cakc^tb,the paternal grcat.grar\dfather,- the fons Xon- (that is, the 

grandfon of the .wife’s fon^-lhall cefehrate both anceftors.'. •; 

Rigid interpreters confidef the expreflion ^‘during the lifeoThcr hufband" 
as merely illudrative. ■/ They read the test Tat d'j^ydn'.ijliydyanum, and 
it, that Con. of tb.e wile, v\i«a 5 .ptoiuce'i-, -fovae cotiCviec as fej’ of 
, fathers.' AVhy ? -’Becaule/Xr ^j^.r/?j/«/not independent (for fer ■'^'7^*'*^’ 
the text mufl be fupplied). The, rrafen-or his wanting in'cys^ 



( 2S2j 
CCXLI. 

Ha'ki'ta : — The fon of the tvife, begotten by another during tk 
life of her hvpand, fome confider as Jon of her htijband alone, 
becaufe Ihe was not independent; but one begotten after hu 
death, they confider as the iffue of two fathers, becaufe the 
feed M as not fown by her hxfband ' for foil bears not fruit 
without feed, nor does feed germinate without foil. Ihey 
confider him as the offspring of both, becaufe both appear 
to contribute to his birth among thefe, he is originally the 
fon of the procreator ; let him offer two funeral cakes m 
the facrifice to progenitors, and celebrate both fathers on 
each cake: his fon Jhall name both wilh the fecond cake; 
hisfon’s fon, with the third; and thofe remoter defeendants, 
down to the feventh in defeent, who ivipe off the nee with 
roots of CHS a, fall make this ojertng for the fale of both an- 
cejlors m each of three degrees. 
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to obviate the doubt whether this fon does not belong to both, Cnee he is 
born of the wife, and begotten by the brother of herhufband. This is true, 
bscaufc (he is not mdeperdent the wife belongs to the hufband alone , and 
therefore offspring, obtained through her, belongs exclofively to hitn* 

Is It not fuperflaous to diftmguilh whether the huiband be alive or dead i 
for a woman is bound by the obligation of dependence on her hufband, even 
after hi9 deccafe, cKe, a widow mighf conoe(ft herfelf with'^any man (he 
pleafed, (ince no one could oppofc it *It (hould not be obje£led, that a wi- 
dow IS rcftraincd from fuch cortdudk, not through her dependent condition, 
but by the dread of vice elfe f tf women were n''t rejlratned by a fenfe of duty)^ 
what (hould prevent nn unmarried girl connecting herfelf with a ftranger ? 

cafes are not parallel ^ for, in the mftance of an unmarried damfsl, there 
IS no perfon, who can authorize her tneohtinence The feeming difficulty is 
hkewife reconciled upon this principle. 

The text is not the ifiue of two fathers, infieadof 

dwyamtifhyayaiiam, ilTue of two fathers. He, by whom the feed is fown, is 
in fo far her lord , fordhehasnorrtf/hulband Confcquenily, after the death 
of her hufband, fince there can be no compaCt, that the child (hall be (bn of 
both, the offspring does not belong to both But, during his life, it js pofii- 
ble that fuch an agreement IhoUld be made With a view to thi?, the 
legiflator fays “ during tthe life of her hufband.’^ The negative muff 
therefore have been mferted through negligence. According to the Ret- 
tiacora, “ fome” is connected with confider " The -fon (that is, the 
fon of the wife’s fon), when offering the fecond ball of nee to his pater- 
nil grandfather, (hall celebrate both anceffors with each ball In offering 
the third cake to the paternal great grandfather, the fon s Xon (that is, the 
grandfon of the wifes fon) lhall celebrate^ both anceffors. 

Rigid interpreters confider the cxpreflion “during the life of her hufband’ 
as merely illuffratwe. They read the tew’’ 3.'a'‘ d^n^diml/hyayanam, o.oie'ipban 
iti that fon of the wife, ,\vho is thus produced, fom** confider as fan of two 
fathers Why? xBccaufc ibe ha/bmd /s not (for fo. iheyibm 

the text muff be fupplied) The reilbn of Ins wanting ® 
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fuhjpincd ; becaufe the iced ivas not ftwn by him. In anfworto the quef. 
tion. if tbefaed bemore etScacious/iaarfeyS//, inuft net the produce be. 
Ion'' {o the owner of the feed alone, not to theowner ofthe foil f but, if the 
foil preponderate, muf not the produce belong to the orvnpr of the foil 
alone, not to the owner of the feed ? the fage fibjoins the argument, on 
which tb^ produce may be held to belong to both , “for foil bears not fruit 
J‘ without feed &c ” The conllrudlion of the fenlemo refers the word 
ti confidcr ’ to the word “ fome ” t' Procreator’* alludes to the hjjhatii 
oitauiing by means of his aii/r cottfidered as bis field , and to the na- 

mi^l fatb/t ohtamwg ijjue by means of feed. “ Celebrate both fathers on one 
pake,” ^s a fecondary cafe. Thetermufed in the text Ctr/n deiafidaaj 
fies for the fake of ioM enchant rn each of three degrees. Na'reda and 
Ca'tva'vaka have noticed both cafes. Thfir text has been altcady cited 
(CGXXXIX repeated at v. CCXLV<). 

CCXLII 

Naked A ; — The fon of two fathers fhall feparatcly offer the 
funeral cake and water to both, and fhall take half a 
fhare out of the eflate of his natural fathei and another 
half fhare out of the ehatc of his mother’s hufband. 

PnoH the word “fepantely," it apperrs, that tw o funeral cakes lliall he 
olfcicdto two fathers. Tlic order, in which they fliould bo ollcred, not 
being mentioned, is optional. It is oblcrvcd in the Retiidcaia, that this re- 
lates to the c.afe, where the natural father has a fon begotten in lawful wed- 
lock, and the hufband of tlic mother alfo lias by fome means ohtan e 1 mak 
ifTiicby himfclf hegoitcn But a fon of two fallicrs fliall take the whole pm* 
petty of hotJi ruhers, if they leal e no other Tons (CCXXXVII). Tim 
illufiraled by the following example. 

ccxLin. 

FuNt PAL cai.es mufl be offered to both falhcrs, and holh 
names be pioclaimcd with each c.at.e; three balls of 
fliall bo offered to fi-c pcr.fons; he, who does fo, errs nob 

lit 



The Reiracard 


He commi^ no oi^ence 

TfiEinveftilureand otKcr ceremonies muft onJy bejJerformed bythehuf- 
band of his mother , for he is claim-d b) him as a fon. This child derives 
afamily the primitive ftockof both fathers, foe Baud hayasa 

fays, he claims both famili-s (CCXXXVII) In the triple fet of oblations'’^ 
tobe offered b) him, there fhall betuopaternal lines, fay thefe rigid inter- 
preters , for It is fimilar to the double let 

^ f ^ 

Am apparent contradidlion here occurs between the texts of Baudha- 
yAi,A and others, and thofe of Memo and the reft It is thus reconal-d 
by CliAMiESNVA'RA if ihe hufband’s broibcr, or other perfon, appointed 
to Toife up a fon to th** hufband, have male iffue, then the fon of^the wife 
belongs to the hufhand aldn-, not to^the natural father Bat, if he pro- 
create the Ton, flipulating by fpecial compaflpthat “ the child fliall w this 
world equally belong to both of us,” that child fliall be fon of both* Mestr 
himfelf makes this evident j 


CCXLIV. 

Memu — But the owners'of the feed and of the foil may be 
confideredmthlSiWorld as joint owners of the crop, which 
they agrec.hy fpecial compaft in confideration of the feed, 
to dmde between them. 


“ Br conpatS , by ao agreemant in this form, *' tlie crop, which 

lhallbe produced fhall belong to both of us” Amera thites the term 
(abbyufa^ama) as fynon) mous w ith compaft or agreement 

CCXLV 

Catyayana — The produce of feed fown in the field of a- 
nother, with the owners periniffion, is confidered as be- 
longing both to the owner of the feed, and to the otrner 
of the foil. 

* ’Ksif-sehi s'jiiibtc. jofcjj c-cafistc* la -h nine bal » of nca ar* oSerrJ <o 
patero 1 g a tifatl r and great gr- ti-et to the cuicnial gra. JD r gr-at gri.^faih^ aad grea 

gr-at cra-i'at cr t3 t- as 1 r, * i pa ersal grea graadfl t T 

4C Vrijias- 
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Vr III asp at I (CCIl), mentioning with fcorn t!ic fon of a wife and the 
rcH:, bccaufc the mother is «nf"ithful, illudcs to the fon, uho is generated by 
a Wife and brother proceeding with amorous blandifhmcnt, m oppofiuonto 
the condudt prefenbed The fon fclf-givcn is included by him in tlicdch 
cription of fons rcjcdlcd or of thofc, uho aie made hy adoption^ 

CCXLVI 

VRUiAsPATi — B ut other fons, namely the fon of the 
and the reft, {hall refpe6lively fhare a fifth, a fn^th, and a 
feventh part. 

** The fon of the wife and the reft,** namely the fon of the wife, the fon 
of a young woman unmarried, and the fon of a twice married woman, llial! 
refpcftivcly Ihare, in the order in which ^they arc mentioned, a fifth, a fivtii* 
and a feventh part The 

Hari'ta direQs, that an eighteenth rartfhall be given to thefonof atvife 
begotten by a kinfman tCCXIX), \\\^ Brabn epurana a third part ttf 

him(CCXVII), andSANc ha andLichiiTAdiredt anotncrdiftnbuiion 

\ 

CCXLVII 

Sanc’ha and Lic’hita* — ^Three fliares ihall be allotted to 
the fon of a wife begotten by a kinfman and to the fon of 
an appointed daughter , and one to each of the reft/ 

The form of diftribuiion muft.be imdcrftood in the mode 7lrcidycx- 
plamcd tn the preceding ftBion If bts bn eh and cgi duEi be irreproachable, it is 
agreed by all, that he is heir to his adojtiie father and to kinfmen 
the fon of a wife, begotten by a kinfinm witliout due authority, find onl) 
inherit the eftate of Ins natural father (CCXLVIII) Such a fon is die 
fame with the twelfth fon dcfcribcd by VipiiNU (CLXXXV) 

ccxLviir 

If a fon begotten in lawful wedlock and a fon of the wift- 

• rhe Ua werJs arc itrc fu' oiacd, tacomjlete tie text, ai I foJ it cneJ w •«rctl cr p Jcc ^ 

“ gotten 
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gotten by a kinfman contend for the fame heritage, let each 
take,* cxclufivcly of the other, Iiis own father’s eftate. 

It fliould be remembered in tliis place, that if the ifTuc of one, who 
has condudlcd himfelf m flri£t conformity with the law, happen to be a 
female, flic fliall belong folcly to her natural or to her adoptnc fatlicr, or 
jointly to both of them, according to the agreement tLty ha^c made tege^ 
ther: ai is fuggefted by the rtafon of the law. This brief, expofitipn 
may lullicc. , 

* Th- Ul hcmiSich 14 Mcrd for XPCfi th* til a tei' ofMrvc Qijptcr n, r. ipifbatiVC? 

k'nilicn diiTcri. T, 
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SECTION V. 

ON THE SON or CONCEALED BIRTH. 

He IS foutth in nnk according to Ya'js\ AWALCVii > for, immedialcly 
after defcribmg the fon of the wife as third tn rank, he proceeds to mention 
the fon^of concealed birth 


CCXLIK 

YA'jNYA\yALCYA .—A MALF cliild, kctctly brought forth ^ 
a married woman m the manfion of her lord, is confidered 
as a fon of concealed birth. 

THE^purpofe istofiioM, that, on failure of other male iffiie, including, 
the fon of the wife by a kinfman, the fon of concealed birth (hall take a full 
Ante, although there be i fon of an unmarried girl, a fon given, or the 
like, and the reft Ihall take the portions allotted to them by HaAita 
and others (CCXIX) “ Secretly fo that it is not known vvhofe child 
he IS, 


CCL 

Menu: — I x vvhofe manfion foever a male child flialJ be 
brought foi th hy a married woman whofe Iivjband has long 
hten ahfenl, if the real father cannot be difcoveied hut if it 
he [irobaVe that he was of an equal clafs, that child belongs 
to the lord of the unfaithful wife, and is called a fon of 
concealed birth in Ins manfiojj. 

Ir It he judged from any circumftanccs, that he was not begotten by a 
man of infcnour clafs, and if the true father be unfufpeaed, he is cilled a 
fon of concealed birth, and belongs to the fame dais vv itli his mother and to 
tl efame family with her bulb and, and perpetuates his race Such is the expo- 

fition 
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ftion appro\cd in the ReUiacara It being mentioned as a reafonwhy he 
belongs to the fame dafs with his mother, that the true father is unfufpeft- 
cd. It isihe’-eby intima*^ed, as the opinion adopted in the R-’tnacaray that 
the legitimate fon ofn prieft, bj a CJkatnya v/ife, belongs to the facerdotal 
tribe l^iSTOodeof reconciling tho apparent contradiftion between the 
texts of Ya JNYA-WALCYA and that of another Jegiflator is liable to objec- 
tion the hrft./aftcr premifing, that theibn of a pneft by a woman of the 
military clafs is call-d Murdhabc^'ia^ and fo forth, adds, “ from a mcr- 
“ chant, by a woman of the fervile dafs, fprung the C^rir-a , this rule is 
“ ordained an tegitd -to TOamcd women '* the other c!qs.T£ffes, “Ynen of 
mixed clafTes perfo-m rites during feafons of purity and impu’-ity, in the 
fame form which is pradifed by men of their mother’s tribe ’ But Cul- 
LU CABHATTA mentions, as the fon of a married woman, the Parasiva, 
another name of the htjhaday or fon oiziBrahnnna\>y but has 

faid nothing e\prcfsly on this point He fiiows, however, that, if the 
father be known to be equal in clafs, but the particular perfon be unafeer- 
ta n"d, the child is called a fon of concealed birth Equal m clafs here fig- 
nifics not mfcriour in clafs, for that agrees with the Retndcara% “ind is 
confiften^ with reafon 

If the natural father U known, and if authority had been duly *g\ven td 
him, andhc Wutedno par ofthe form prcfcnbed.ifuch as being fprink- 
Icd with clarified butter and fo forth, the child is called the fon of the wife, 
but not unlcfsautroriry had been given imhis lafl cafe he belongs to the 
procreator nlone as already mentioned Js not good argument wanting to 
Ihow \sh) he^llrould be called the fon x>f concealed birth when the real 
father IS unknown but not fo called when the procrcator is afccrtained ? 
It lliould not be anfwered, if a known perfon procreate a fon without 
authority given for that purpofc, the child belongs to him alone not to 
this hujhand That is denied by MenU (CCXXXVI) If this difficulty 
be propofed, the anfiv& w, Icgillatois w not lable to fuch reproaches 
In faa, this and o her texts (CCXXXVI &ci) allude only to the fon of con- 
cealed birth, to the fon of the tvife, jmd the like ^ Elfe, the fon begotten 
b} a known perfon, without nuthonty for that purpofe,} i ould be another 

fon 


* Til farcf with ihe of ’Mi'o? T 

+ D 
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fon of a fimilar dcfcnpiion with the fon of the wife Nor is this rcafonablc; 
for Menu has provided ngainft it (CCXXXIV). It fliould not be 
aflirmed, that he may belong to the hufbind of his motlier, although iijs 
right of inheritance be denied The dilTicuIly vanifhes, if be may fulfil 
the duties of a fon towards his real father (as a daughter’s fon toicarJs ht 
civn father)^ although lie belong to the hulband of the wife. Nor Ihould it 
be alked, what proof is there, that he may difclnrge filial duties, 
lince the twelfth fon, mentioned m the text of Vishnu (CLXXXV), is 
explained in the RetnacarUt from the concurrent import of the texts of Va- 
sisht’ha and others, as fignifjing a fon hy a'^S^iJra Heisdefcnbed 
by '•Apastamba as fon of his natural father 

CGLI. j 

"Apastamba : — Let cautious men guard their offspring, and 
fuffer not the feed of a ftranger to be fown in their fields. 

® A SON belongs to his natural father, the wife deem fuch 
offspring ufelefs in another world/ i ^ 

From the mention of anotheir world, it appears, that the child is, to 
his natural father, ^ fon capable of performing for him fuch rites as 
xefpedt another world The meaning of the text is this , cautious men, 
thofe, who are not hcedlefs and negligent, guard their^ offspring, their 
fon, and fon’s fon, and the reft, and they are careful that the feed of a 
ftranger be not fown in their fields, meaning their wives ^He fubjoins the 
reafon, becaufe the fon belongs to his natural father 'ind i$ ufeUCs to 
hufiand of the mother in refpeift of another world. Such is the expofition 
•approved in the Retnocara ^ 


CCUl. 

Menu* — They, who are acquainted with paft times, have 
, preferved,' on this fubjeft, holy llrains chanted by every 
brecte, declaring, that “ feed mull not be fown in the field 
of another man.” ' 


2 , As 
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2. As the arrow, of' that hunter is vain, who Ihoots it.into 
the wound, which another had' made juft before in the ah- 
telope,' thus ihftantly perifties the feed, which a man 

' throws in the foil of another': , 

■3. Sages,' who know former times, confider this earth 
(Pril’hivi) as the wife of king Prithu; and thus they 
pronounce cultivated land to be the property of him, who 
cut away the wood, ' or who cleared and tilled it ; and ' the 
antelope, of the firft hunter,' who mortally wounded it.' 

4. Then only is a man perfeft, when, he conlifts of three, 
perjons united, his wife, hitiifelf, and his fon; and thus 

■ have letifned Brh'Amanar' announced this maxim: “the 

■ hufband'is'even.one perfon 'with his wife,” /or dll domejliek 
and religious, not for all civili purpojest ■ - / , 

5. Neither by fale'rior-'defertion' can a'wife be releafed 
from her hufband: thus we fully acknowledge the law 
enafled'of "old by th'e lord of'creatufes.'"' ■ 

6. Once is the partition of . an inheritance made; once is 
a-. daififel ' giv'en' In ' mamage'; and’ once doe's a man fay 
“ rgi’ve :'”thefe ' three -are,, by good men,, done orice for 
all and irrevocably.' ' 

7. As uulh cows,' mares, female’ camels,' flave girls, milch 
buffalos, fhegoats, and ewes, it istnot the otvner of the 
bull or. other father, who otvns the offspring, even thus is 
it with the wives of^others. 

8. The't, who have no propc^ iii tHc lield, but, having 
grairi in their pblfelTion, foiv it in’foil 'owned by another, 
can receive no ad vantage whatever from'the corn, which 
may be produced. 


The 
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irlficd. As partition of inheritance among brothers is made once only, 
and muft not be repeated to fubvert a former partition without a fufficicnt 
caufe, and as a man once only fays ** I give,' (and confequenily a thing, 
which has been bellowed on one, ought not to be given to another,) fo a 
dimfd IS given by her father once only and to one bridegroom. It follows 
ofcourfe from the maxim, once only does a man fay, '‘I give,’ thatadamfcl 
can only once be given , is it not a vain repetition to add, “ once is a damfel 
beftovved in marriage?’' CuLlu cabhatta replies, it is incidentally 
mentioned that chattels in general arc once given, and partition of inheritance 
once made, the fingle gift of a damfel being the fubjeft of the text, it is 
repeated* this text intimates, that the offspring of a woman firft given to 
one man, and aften\rards obtained by another from her father or other rela- 
tive, belongs to him alone, on whom (lac was firftbeftowed. The fubCcquent 
text (CCLII 7) IS plain, and the laftverfe contains a comparifon The im- 
port of thefe texts is particularly explained und“r the title of dunes of man 
and wife the literal fenfe is here exhibited, for Menu declares, that the 
produce belongs to the owner of the foil 

It fhduld not be argued, that thefe texts relate to the txprefs appointment 
made by the hufbind for the fake of obtaining iffue Were it fo, it would 
follow, that, in the cafe of a daughter appointed as abovemcntioncd, her 
fon would be confidered as the fbn of her hufband and the comparifon m 
a former text (CCXXXVI) vtowli be unequal If this be alleged, fome 
reply, * in the cafe of an appointed daughter, th- damfel is given to a 
* knovrn perfon for the fake of raiGng up ifTue to ber father himfelf, in the 
‘ cafe of one, who ufes his vfe himfelf, there is no delivery of her for 
‘ the fake of obtaining mile ifTuc, fuch is the difference * 

ccLin. 

— They confider the male ifTue of a woman as the 
fon of her lord, but, on the fubje£l of that lord, a dif- 
ference of opinion IS mentioned in the Vida, fome 
that name to the real procreator of the child, and others 
applying it to the married poiTeffor of the woman. 

4E 
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Ti C jne^ning of ihefe texts is fubjomed as the arro v is vain, which 
as lafl {hot into the \acant wound of an antelope <ilready ftruck by another, 
(the ant'*lope not being thereby gained, becaufe the firft hunter, who mor- 
tally wounded It, IS alone entitled to it,) fo tint feed is loft, which a man 
fow s in foil already owned by another , for he docs not thereby obtain the Ton 
produced f but the hufband alone has a right to the child boi n of hu '■vife If he, 
who enjo) s the woman, abfplutely take her, to whom does her fon belong? 
To this qucftion it is anfwered, the right is null, fince flie had been alrea- 
dy taken by another fages conftder this earth which became the wife of 
Prit’hu, as wife of him alone, though fubfequently pofTelTed by other kings, 
ib that woman, w ho has been already cfpoufed by one, and is afterwards feized 
or enjoyed by another, b-longs to him alone, Dho firfi efpoiifed her Inlilc 
manner, cultiv’ated land, or ground tilled for corn orthc like, belongs tohim, 
whocleartd the foreft and^cxtirpatcd thcremainmg trees, of which the trunk 
and branches had been felled, notio him, who fubfcqu'*ntly tills the foil 
and , m like manner, the antelope becomes the property of htm , w ho fecured 
poffeflion by mortally wounding It, not of him, who firft feizes the dead 
animal and runs away Still may not another become owner of a w oman, 
asof anv oJicr thing.iby purchafe or jhc like The lawgiver fubjoins in 
anfwcr with the grounds of it then only has a man dpe weight, %hn U 
eonffs of three ferfint mxUd Confcqucntly one man confifts of three p^rfons, 
his fon, his wife, andhimfclf, as the facnfice, called derSa^ conjifle of tlr eoSfs 
cf rW/j; r,* To this purpofe words of fcripturc arc mferted by CuM-u ca- 
h. the hujlari u ricr one f rfjn-vitb b s "tfe * ) How then can 
what is confubftantnl with one, become confubflintnl with anotlicr. Not- 
i/ithflanding gift or file, flic remains Ins wife ind becomes not the wife of 
another this anfi/cr is cxprcf^ly given, neither b) file nor bj df 
Ibc ccafc to be his wife As for dtfcrtion mentioned among tlic fins of ta- 
nou« (kgrees.d tliat relates to abandonment inciMlmiiters; flic is oottherc- 

b} divorced Hence flic forfeits not Iicr claim to the famil) of her hufband j 
and, the ofTcncc being expiablc byptnance and the like, impurity isron- 
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tn6led. As partition of inheritance among brothers is made once only, 
and muft not be repeated to fuhverttf^mer partition without a fufficient 
caufe, and as a man once only fays ** 1 give,’ (and confequently a thing, 
which has been bellowed on one, ought not to be gi\en to another,) fo a 
damfcl IS given by her father once only and to one bridegroom. It follows 
ofcourfe from the maxim, once only does a min fay, “ I give,* that a damfel 
can only once be given, is it not a vain repetition to add, “once is a damfel 
bellowed in marriage?” Cullu'cabhatta replies, it is incidentally 
mentioned that chattels in general arc oncc^given, and partition of inheritance 
once irade, the fingle gift of a damfel being the fubjewl of the text, it is 
repeated this text intimates, that the offspring of a womin firft given to 
one man, and afterwards obtained by another from her father or other rcla- 
tiv**, belongs toliim alone, on whom (lie was firftbefto ved. The fubfequent 
text (CCLir 7 ) IS plain, and th" Iaft\crIecontains a companfon The im- 
port of thefe tests is particularly explained und'*r the title of duties of man 
and wife the literal fenfe is here exhibHcd, for Menu declares, that the 
produce belongs to the owner of the foil 

It fhould not be argued, that thefe texts relate to the exprej^ appointment 
made by the liulband for the fake of obtaining i(rue Wereil fo, it would 
follow, that, in the cafe of a daughter appointed as abovementioned, her 
fon would be confidered as (he fon of her hulbind and the comparifon in 
a former text (CCXXXVI) \tould be unequal If this be alleged, fome 
reply, ‘ in the cafe of art appointed daughter, the damfcl is given to a 
‘ known perfon for the fake of railing up iflue to her father himfelf, in the 
‘ cafe of one, who ufss his 'ufe himfcIf, there is no delivery of her for 
* the fake of obtaining male iflue, fuch is the difference * 

CCLIII. 

Me-nu: — They conlider the male llTue of a woman as the 
fon of her lord , but, on thefubjecl of that lord, a dif- 
ference of opinion IS mentioned in the F'eda, fome giving 
that name to the real procreator of the child, and others 
applying it to the married poffefTor of the woman. 

4E 2. 
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*2, The woman is confidercd in law as the'field, and the 
maiTas the giain : now vegetable bodies are formed by the 
united operation of the feed and the field. 

• 3. In fome cafes the prolifick power of the male is chiefly 
diftinguifhed ; in others, the receptacle of the female ; but, 
i when both are equal in dignity, the offspring is mod high- 
' ly ellcemed.' 

Sagcs hold generally, that the male llTue of a woman is tlie fon of her 
lord; but whether that lord be the married pofleiror of the woman, or the 
real procreator of the child, // qtiejlioned ; on this point the fenfe of fcriptunl 
texts IS doubtful : fuch is the meaning of the firft verfe. As for nhat is 
affirmed, that whichfoever is chiefly diftmguinica m refpe£l of procreation, 
whether the married pofTefTor of the woman,* 'or the real procrcator of the 
child, to-him does thei fon belong; lliU a doubt reimins, for both arc im- 
portant. Comparing offspring to other organized bodies, the legiflalor adds, 
the woman is confidered as the field organized beings, even ^c- 

gctable bodies, arc formed'by the united operation of the feed and the field, 
Confequently the -foil and'the gram equally co^ntributc to reproduction ; and 
it remains a doubt whether the fon belongs to the ouncr of the field, or to 
him who IS contiviered as the gram. The lu\ giver reconciles the feemmg 
difficulty by diflinguifiiing parallel cafes; in fome infianccs thcprolifich 
poucr of the male Is chicny'dlfiinguinicd,V or is niofl important &c. To 
w liat different cafes is their comparatu c importance referred ? In w liat infianf « 
is the real procrcator chitfly confidered ; and in what cafes, the fmfband or 
ov.ntr of the field? To this Cui.i.u'cAnnATTA replies, the real proerc- 
n'^or is chieHy c+jnfidcreJ, when a cliildds begotten by a firangcr on a uife 
rot d .ly authorize! for tint p.irpofc'; ihchufband, v.licn the wife his been 
exprirfil^ -ipponiicd t9 nuf^ vp Accordingly Duon a,* bcgotien 

hv Cii *.M>r \ ( n ihe v.tK gf VKiiiAsrari, who w.is not aulhori/cd for 

U.-i! j-mpufe, \M% foi ofCitA'.oaA, not ot Vn itiAsrATi ; Vva'*a, he^ot- 

i-n l>y ilie fi^” Pat • sar/ o \ Sm *' ava*! f thrn unmarried, was fon of 1 ^*’ 
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RA her natural father The receptacle of the female is chicBy diflmguifhcd 
in foine cafes for example, Dhritarashtra and Pa'xdu, begotten by 
Vya'sa on the two wives of ViciriTRAiiR\ a* (Amb ^lica' and Ambi- 
CA ), were confidered asfonsof ViCHi eravi rya Itlhould no*^ be argued, 
that there is no want of ground for feleftton if itbc agreed, that the produce 
fhall belong to the owner of the feed, then if fhall belong to him alone ; 
otbeniife it belongs to the owner of the field. Theeffedl being produced ■» 
by the intimate connexion-f* of the feed, there is in a manner no difference 
between them But the field, being merely a receptacle, is infenour to 
the gram Menu ftates this as an induction of common fenfe, and fubjoins 
the reafon m the fecond hemifltcb. 

i 

CCLIV. 

Menu — In general, between the male and female powers of 
procreation, the male is held fupenour, fince the offspring 
of all procreant beings is diftinguilhed by marks of the 
male power. 

Because the produce is ‘aiftinguiflied by unaltered marks of the feed, 
denoting the peculiar form £/* its prstat^pe, therefore 11 the feed held fupenoun 
He e^prefies the fame thought in the fubfeipuent verfe. 

CCLV 

Menu — Whatever be the quality of feed, fcattered in a 
field prepared in due feafon, a plant of the fame quality 
fpnngs in that field, with peculiar vifible properties. 

Theke is no tain repetition, but an amplification of the fenfe, and a de- 
monftration of the maxim contained in the preceding text For this objeflion 
might base been made, feed caft on fertile foil produces th" bell fruit, fown 
in ungrateful foil, tli* itorll., hence it fhould b-affirmed, that intimate union 

' Foriy Sxn of *Eo loa.r ra-o T 
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With the conftituent particles of earth alfo contributes to leproduilion That’ 
objedlion is hers obviated feed, fcattercd in a field prepared in due fcafon, 
tha- IS, thoroughly* tilled by tl e cultivator at the proper fi^afon for fowing, 
produces the bed fruit, not fo, if the land be tilled at an improper feafon 
can It be therefore argued, that intimate union with feafon alfo contributes 
to rcprodu6lion? Hence it fliould be only affirmed, that a diftindt effid 
proceeds from a difiinfl caufs There is no difficulty, nor poffiblc reply, 
for time, having no confiitucnt particles, cannot be intimately united uiih 
fubftance, as a plajltck caufe ’i.itb an e£cB 

I A 

CCLVJ. 

Menu; — Certainly this earth is called the primeval tvomb 
(jf many beings, but the feed exhibits not m its vegetation 
any properties of the womb. 
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fliould not be afBrraed on the contrary, that a plant is firft produced from the 
component particles of earth, and grows from the component particles of the- 
feed. Were it fo, plants of an uniform kind would be produced, when 
feeds of various forts are fcattered in the fame foil, as plants of an uni- 
form kind aHually are produced, when feeds of the fame fort arc fcattered 
in various foils. 


CCLVIL 

Menu: — ON earth here belotv.even in the fameploughedfield, 
feeds of many different forms, having beenfown by hulband- 
men in the proper feafon, vegetate according to their nature: 

a. Rice plants, mature in listy days, and thofe, which re- 
quire tranfplantation, viudga, tila, mdjha, barley, leeks, and 
fugarcanes, all fpring up according to the feeds. 

3. That one plant fhould be Town, and another produced, 
cannot happen: whatever feed may be fown, even that 
produces its proper ftem. 


Accordingly feed, watered inavclTcl of hardc*l iron, puts forth afhoot, 
even without foil; but earth alone, Jpriakicd with water, produces no plant with- 
out feed. Does not earth, fprinkled with water, produce grafs and other plants, 
^^b^ch have not been fown ? and is it not confeQuently found, that, in feme 
inftances, foil docs produce plants without icedf It /hould not be argued, that 
the fuperiour influence of the foil may be true in refpeft of grafs and w’ceds j 
but the feed is fometimes chiefly diftinguiflied in tbs repnduSlisn cf com and 
the refl : hence they are alone mentioned in this place by way of illuflration. 
There exifts no argument to fuggeft this diftinflion, that the luperiour influ- 
ence of the foil, as the natural caufc of produftion, is deduced from the in- 
flance of grafs and weeds; and the fuperiour influence of the feed, from the 
inftancs of corn and ufeful plants. To the queftioa propofed, the an- 
river is, no ; for even feed appertains to the terrene element.* Thus It is 

• Ttat is, all Teed ij earth, ard ths feed cf gnff aad otbir weeds cx.2i ia the foA, ticejh cot fm 
there by heaua deCgn : 1 Ciuuld wiib to attribste iJas fats to of text. T. 
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obferved in a glofs on the words of UDAYANA’cHA'RyA, in his mctri. 
cal rules of logick ( ** colours like thofc of a gcrmin and of a fcor- 
pion’*), that the flem of the plantain fprmgs from the feed of burnt canes. 
The reafon is, that all vegetable, mineral and Animal bodies are produced from 
the minuteft particles of earth, called atoms, by means of inchoativc'union ;’f* 
but fuch particles being in no refpedl dilTimilar, fince they arc eternal, the 
plaftick centers of various kinds fpring from adhellons mutually diflimilar. 
It Ihould not be afked,^how can barley, and other plants, which bear feed, 
fuch as corn and the like, be faid to fpring from a mafs of earth alone, fince 
fuch particles cxifl in the feed as well as in the mafs of earth, A fpecial adhe- 
fion is prefuppofed, which produces barley and other plants from component 
particles, to which a fpecial adhefion belongs, connefled with feed by its own 
nature, or by air fixed by the will of God : and, from the elfeft obfcrved,an 
adhefion is prefumed, which fometimes produces plants even from particles, 
to which adhefion relative to other feed belongs j as the ftem of a plantain 
fprings from the feed of burnt canes. In like manner, in the cafe of graft 
and weeds, they arc confidered as produced from fuch particles, to which an 
adhefion relative to the terrene element belongs. Neither is the fuperiour in- 
fluence of the foil thence inferred; for feed is not mentioned as ufelefs t9 re- 
froduSlion^ nor as contributing to it in an inferiour degree: and holy fage* af- 
firm, that the feeds of all vegetables were placed in the earth, fubfequcntly to 
the creation. 

Sri Bbdmvala: — Surely thou flialt notToolinily difobey my 
commands, and abandon the feeds originally created by the 
felf exillent and now concealed in thee. 

By tli: expreffion " concealed in tlice,” it is intimated tliat all feeds were 
placed in th; cartli. Accnrdmgly the divine Ca'lida sa fays, 

" Tins univerfe of moving and unmoving beings is cclcbra- 
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ted as the produaion of that prolifick feed, which was 
fown in the waters by thee, O unborn being !” 

And again; — “ She, whom the wife call nature foflering all 
feeds.” 

The firftverfecontainspraifaof Brahma' uttered by the Gods. "Unborn 
being ! the univerfe, condfting of moveable and immoveable fubllances, is the 
produdion of that feed, which was fown in water by thee, at the beginning 
of the world, 'ivhen water alone had been created.*’ Confequently the earth, 
containing feed which is the fource of animate and inanimate beings, fprung 
from the united operation of feed and water. 

It /hould be here remarked, that, the body of aTon being produced from 
the union of the feminal fluids of the male with the uterine blood of the 
female, as declared by Vasisht*ha (CCLXXIII), both ought to be 
confidcred as important tn gensratm; but this agrees not with the ex- 
amples flatcd as analogous. If this be alleged, the anfwer is, the text of 
Vasisiit’ha is intended to require the affent of the mother to the dona- 
tion, file or the like, though fhe be not chiefly diflinguiflicd, for tbejirjl 
fart cf \x. concludes by declaring, that both parents have power to give, to 
fell, or to defert a fon. This does not conlradidl the fuperiority of the male 
compared with the female. It (hould not be objedted, that there is no ar- 
gument to fupport this indudlion, fince the component panicles of animated 
body proceed equally from (eminal fluids and from blood. The feminal 
fluids are immediately connefted with life, and tbtrefarc msji important. 

Sri Bhdgavata: — To produce the body of a living being, by 
an aft governed by delliny, a drop of male feed mull en- 
ter the womb of the female. 

Accordingly, even without a natural foil.DRoVA was produced from 
the feed of Bharadw’a'ja depofited in a wooden bucket fdrSrJ ),* and 


• A reCel ofed la boats to tbrow cot sri’cr, rA for ctbsr prpofei. 
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others in fimilar modes j’f* but no one ever fprung from the field alone 
without feed. BHAGi'nAT’iiA andothershavc becnproduced, like the felf 
exigent, by the power of abforbed contemplation. But the fliort lived men 
of the prefent day cannot procreate ifluc uithout a receptacle. According- 
ly Udayana'ciiarya fays, “ By the experienced decline of birth, of 
initiating ceremonies, of fciencc and the like, of power, of facerdotal du- 
ties and a6ls of religion, the prefent race has degenerated.'* Common 
fenfe fhows, that the component particles of the offspring are of the fame 
nature with thofe of the father and mother, being from the inti- 
mate union of fcminal fluids and uterine blood. Confequently, if the wife 
be committed for the fake of raifing up iffiie, the offspring be- 

longs to the hufband of the wife ; but, if there were'no fuch declared inten- 
tion, he belongs to the natural father. Thus do authors expound the law. 

But fome hold, thatafon, procreated on the wife of another, is compe. 
tent to perform rites, which refpeft another world, for his natural father 
only, not for the hufband of his mother, though belonging of right to him: 
for it is fiiJ in the text of "Apastamba, “ the wife deem fuch ofT- 
fpring ufclefs in another world** (CCLI). Menu has declared, that the 
produce belongs to the o^vner of the field (CCLII) ; but he intimates, that 
rites, which rcfpcdb another world, mufi: be performed for the natural 
thcr (CCL.IV), In fome cafes, that is, m rcfpetft ofafts relative to another 
world, thcprohfick power of the male is chiefly diflmguifhed ; in others, 
that is, in rcfpefl of a(fts relative to this world and confequent to property* 
the receptacle of the female is chiefly diftinguillied. 

It may be accurately aflli med, that the fon of concealed birth becomes the 
fon of his motlicr*s hufband, bccaufc there is no other owner (fmee the 
real procrcator cannot be difeovi-red;) and becaufe lie is deferted by his na- 
tural father. 


Tun fon of concealed birth is deferibed by Vishnu as fixth in rank 
(CLXXXV), to fiiow, that he (liall not take n full fliarc and fo forth, 
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there be a fon by a woman twice married, and a fon of a young woman un- 
married, who are fuperiour to him by good qualities and clafs. This fhall be 
further explained in the feclion on the fon of a young woman unmarried. 
By the confent of almoft every legiflator, he may take the inherita^ce 
of a kinfman, as well as that of his father. According to H t'afrA, 
a nineteenth part fhall be given to 'the fon of concealed birth (CCXIX) ; 
according to the Brahme furana^ a fixth part (CCXVII) j according to 
Sanc’ha and Lic*hita, one ftfare (CCXLVII) : for “the red” intends 
the fon by a twice married woman, the fon of an unmarried girl, and the 
fon of concealed birth. He claims the family and lineage of bis mothcr^s 
huIbanS>- ^ 
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SECTION VI. 

ON THE SON OF A YOUNG WOMAN UNMARRIED. 

r 

He is fifth in rank according to Ya jkyav/alcya ; for, after dcfcrib- 
ing the fourth, or fon of concealed birth, lie thus defcribes the fon of an 
unmarried girl. 

CCLVIII. 

Ya'jnyawalcya : — The ednina, or fon born of a young wo- 
man unmarried, is confidered as the fon of his maternal 
grandfather. 

VASiSHT’itA alfo afilgns him the fifth place, but fuperiour to the fon of 
concealed birth and mferiour to the fon by a twice married woman, 

CCLIX. 

Vasisht’ha: — The fon of an unmarried girl is fifth: he, 
whom an unmarried damfel produces, through lull, in her 
father’s houfe, is called fon of a young woman unmarried, 
and is confidered as the male^iffue of his maternal grand- 
father. 


"CCLX. 

The maternal, grandfather becomes a father by the birth of 
that fon, whom his unmarried daughter produces from n 
man of equal clafs : fuch a fon may offer the funeral cake 
, and poffefs the heritage. 

“ TnnOUGii iuilj” explained in the Reindcara, afling from the impult^ 
,nf-her own will. Ungiven figmfics ** unmarried,” From an equal 

. “ ho"’ 
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“ from a man of equal clafsj” that is, from a man not inferiour in clafs. 
Coniequently, if an unmarried daughter, impelled by lull:, receive the carefles 
ofanymanihe may have chofen, and bring forth a fon, that child belongs to 
his maternal grandfather, and is called the fon of a young woman uhmarti^. 

CCLXI. 

BAUDHA'yANA : — T he male child, begotten by a man of e- 
qual clafs on a damfel, whom ^ he embraces unmarried, 
and unaffianced, in her father’s houfe, is called the fon of 
a young woman unmarried, and becomes the child of him, 
to whom Ihe is afterwards given in marriage. 

He is confidcred as fon of him, to whom that maiden is given in mar- 
riage. This difagrees with Vasisbt’ha and YA'jNYAWAicyA. Itihould 
not be aflirmed, that the w ord cantna is here taken in the fenfe fuggeilcd 
by Its etymology j confequcntly the fon procreated while Ihe was a maiden 
(can^d) is called fon 'of a pregnant bride (faU'dba) and belongs to the mar- 
ried polfeiTor of that woman; he is not named edninai and hence there is 
no contradidlion, The fon of a pregnant bride is feparatcly mentioned by 
Na'reda. 


CCLXII. 

Na'reda; — The hufband is confidered as father of the fon 
produced by his wife, xvhile fie was yet a maiden, of the fon 
produced by a pregnant bride, and of him, who is fecretly 
begotten on a difloyal wife : they are.held entitled to ffiares 
of the heritage. 

And Menu, having deferibed the Jbn of an unmarried girl (CCLXIII), 
proceeds to the feparate mention of the fon produced by a pregnant bride 
(CCLXXXVJIl). 


CCLXIII. 

Menu : — A son, avhom the daughter of any man privately 
brings forth in the houfe of her father, if flic afteiward 

marry 
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marry her lover, is deferibed as a fon begotten on an un- 
married girl. * 

Nor fhould it be affirmed, that the texts of Vasisiit’ha and YaOnya- 
WALCYA fuppofe a declaration in this form; “her fon ffiall be mine." 
Were it fo, (he would be an appointed daughter, and it would be wrong to 
name her fon as fifth in rank. If this be propofed, the anfwer is; if the 
maternal grandfather have no male ifluc, then the fon, begotten on his un- 
married daughter, is confidcred as his fon j if the bridegroom have no othn 
male iffue, the child is confidcred as his fon ; and if neither, or if both, have 
male ilTue, he is confidcred as fon of both. 

Chande^swara. 

Being fon of both, though not begotten by one related by blood to the 
maternal grandfather, he claims the family of that anccflor only. la 
rcfpefl of double fets of oblations and the like, the pradice is fimilar to 
that followed by the fon of a wife confidcred as fon of tivo fathers. 

Here a doubt occurs j how c.in the child be fon of the bridegroom, fince 
the field did not tlien belong to him, and the fon is not produced 
from his feed? Some reconcile the feeming difficulty by faying, ihs fenfe of 
the text is not rigorous in this inflance. But others hold, that, grain be- 
ing already produced in a field which had become wafic, and that Und 
being afterwards feized by any perfon, as the grain ffiould alfo be taken by 
him, fo, in the prefent infiance alfo, tbeo^sptin^ fiould behng to thi 
^utn: pojfcjfor of the vtotber. Should not that crop only, nliich is then pro- 
duced, be taken by the prefent owner of the field; elfe, be might claim the 
crops long fince produced from that Jield ? In like manner, in the cafe of 
an unmarried girl, the father alone has a claim to the maiden, and her 
olfipting therefore belongs folely to him. If this be alleged, the anfiver Is, 
while file Continues a maiden, the father is only acknowledged to have 
fu^lt right as empowers him to gh'c her in marriage, and no other* 

a-corJin^ly he tnufi not enjoy Ijcrorthc like. A fon, therefore, becoming 

• I Ja nat jI er I'-e lis (Clatter 5, ». 17*). bat t’tcoiaaicntar/ furoi'1le,^'^0{^ef latMprtU'**®' 
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the property of his mo'her, beceufc he isprodaced fron rstenne blood, be- 
lon^s to her alone. 

How then arc ihc i^ords of Visisht^h \ and Y^jst^walc^ Ajuflifi- 
cd? It IbouldnofbcaTgu-d, that uc doTiimon of the father over his daugh- 
ter is adm«tt-d by thefs fages, but that fruition is forbidden by pofitivc 
law, like fruition of a female buffalo or the like h-ld ss propertj . Were 
It fo, various opinions b-ing delivered by fages, vve fhould have no certam- 
t), vs hich ought to be followed Nor fheuU it be argu-*!!, that the differ- 
ent cafes intended have b-en already diftingujni'’d , he becomes the fon of his 
maternal grandfather, or of the married pofFcfibr of his mother, whichever 
has no fon confequently , there is no urant of certainty If the right of one 
be afcertained from reafoning, it is nothing to the purpofe, that ano lier 
has no male ifTu- Hls maternal grandfather dving after his mother’s mar- 
riage, iftne child then became fon of his inatc-nal gra''drathcr, and i^t-rfure 
ceremonies of his regeneration be performed bj the fimilj of that 
ancenor,*^how can healfo becoirs fon of his mother’s hufband, when this 
man fubfequently dies ? Since he cannot ht truly fon of both, by which fa- 
mily fhall his inveftiture and other ceremonies be then perfo'roed? On this 
point there IS no eertamt}. Again, the fon of a pregnant bnde would be 
Cmilar to the fon of an unmarried girl, for he alfo was procreated a** 

the moment wb-n pregnancy took place b«t he is notgivcn at the time of 
marriage, for the child is diflinit from the v^oman to be wedded and, if 
he can be the fon of two fathers, it is not proper to dcfcnbc him as fon ofa 
fingle father It fiiould not be argued, that, as the clothes are alfo beilowcd 
when a damfel is given with ornaments nnd clothes, fo the ftetus is alfo 
beftowed when a pregnant daughter is given the fon of a pregnant bride, 
therefore, isnot fonofhis maternal grandfather. Were it fo, his alBhation 
being deduced from donation alone, a dillindl partition, and fcpvrate Hiare 
from that of a fon given, would be improper, and the man, wlio marries a 
pregnant bride, might enjoy a daughter born from tiiat pr-gnancj ,* 

Ov this fubjefl it IS Paid, fuch offspring, as ih'^fon of an iinmarrs''» gu*. 
oelongs to both , becaufe the mother has a claim to tint child, fuc~ he 

• Cecajf »r*i gi,n la •‘Id baid'— Jc bc*^ t 

aH 
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fprangfrom her blood; and the maternal grandfatlicr lias alfoaclaim, fince 
he then poflcficd dominion over the mother : lienee the man, who cfpoufes 
her, claims the mother’s fliarc, for a wife has no property cxclufivcly her 
own' (Book II, Chapter IV. v. LVI)- It fhould not be objedled, that her 
father alone has an immediate right to her fon, though fprlnging from her 
blood, bccaufc even the blood of the daughter was fubjed to the dominion 
of her father. Were it fo, a mother would have no claim to Iicr fon born 
in lawful wedlock, and the gift of her child would not depend on her aflent, 
as declared by Vabisiit'ha. It (liould not be argued, that, admitting the 
Tnothcr*s power, the father has ncvcrthelcfs a foie claim to the fon born in 
lawful wedlock, becaufe he lias a natural right, fince the Ton was genera- 
ted from his feminal fluids j and the right accrues to him alone, even though 
the child be produced from uterine blood : a mother, therefore, hasfucha 
claim, as the father has to the Ton of a wife begotten by a kinfman, and as 
the maternal grandfather has to the mother. Nothing can prevent the 
right of a hufband' to the property of 'his wife, as declared by a pofiUve 
text (Book 11, Ch. IV, v. LVI). Nor fhould it be objected, that a flep- 
‘ mother would have a claim on the fon of another wife, under the text which 
declares property common to the married pair (CCCCXV). That is ad* 
miflifales it wiU he mentioned in the fedion on fons given, that the fon 
fhall offer the double fet of oblations and the funeral cake for her father. 

. We do not difeover the reafon, why authors have faid, that he fuccccds 
as a fon to his maternal grandfather, or to the man who efpoufed his mo- 
ther, if either of them leave no male ifTiie. It fhould not be argued from 
the text of Yajnyawalcya (CCXXXVJII), that, as the want of male 
iffuc is 'mentioned as a prefcribed condition in the cafe of the fon of a wife 
begotten by a kinfman, fo /j- the fame required in the prefent cafe. So i-a- 
pa''ni, author of a commentary on the inftiiutcs of that legiflator, refers 
this text to the cafe, where a fon is begoHen on a wife /y « 
f ranger, with a previous declaration or implied intention, to which both 
parties affent, “ the child fliall be confidcrcd as the offspring of us both, 
to which cafe Na'r ED A alludes (CCXXXIX). The words,*' by^o® 

whohasnomalciffuc,”arcinrcrtcdtfl/Af/eA/(CCXXXVlII},thatth5intc'i*'°" 

of the procreator may be fulfilled, if he need offspring ; for lie, who J 
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male iffuc, can hardly need a fon begotten on the v/ife of another; and one, 
who has no progeny,' of courfe docs need that fon. Nor fiionld it be ar- 
gued, that authors have faid fo, becaufc his afHliaticn is null, if there be a 
fon'begottcn in lauful wedlock, or other fon 'of the firjl four deferiptions. 
There is no argument to prove, that, if there be a fon begotten in lawful 
wedlock, no other can be legal ifiuc; the fon of a pregnant bride and the 
reft are acknowledged ahhougb other f'^ns exiji ; and the appointment of a 
daughter to raifeupiffue to Menu {the founder ofmemoriaMaw), whilfl he 
had legitimate fons, could not be juflified. Nor Ibould itbciargued, that 
they have faidtfo, to intimate his dtfquahfication for clTrring the funeral 
cake toJiim, who lca\cs^any one of the four fons firfl deferibed, as fiiggefted 
by the text of YA^jUYAw,A.LCYA (CLXXXIX). That is mcniioncvl ;« the 
text cited, to ftiow, that the fon of an.unmarried girl, is dirquahfied, ■ if one 
begotten in lawful wcdloci;, or other fuperiour fon,cxifl,‘as a younger child 
is difquahficd, if his cldcft brothcr be Jiving. Elfe, becoming the fon of the 
bridegroom, becaufe the paternal grandfather at that time had male iflue 
/ivwg^ he fhall not offer the funeral cake, even though the fon of the ma- 
ternal grandfather afterwards die ; for, having once become the fon of the 
bridegroom, that relation cannot afterwards ceafe. Again; if both,a fon 
of the body, and one begotten on a'Wife by a kinfman, exift, "the .right 
vefting in him alone, a\ho was begotten in lawful wedlock, Ihall not 
the fon of the wife offer the funeral cake, if the fon of the body after- 
wards die. It mufl: be therefore affirmed^ that “on failure of the firfl'* 
(CLXXXIX^ fignifies ‘the firft, 'qualified to perform the SradJ'ha.and 
the like, not being alive,’ But, if' k bc'faid, wc do^ not deny’ the right 
of both to the fon of a young woman unmarried, but tve deny hic compe- 
tence, if there be a fuperiour fon to obflrufl his claim ; then this opinion 
coincides with our omi. It is our opinion, fay thefe latvyers, that by him is 
effefted dclhcrancc from the bell called f>ue, and relief from the evils caufed 
by the want of male ifiuc, for his maternal grandfather under -fuch circum- 
fianccs and until his mother be married, and for the man, who weds his mo- 
ther, if no other fon be procreated by him on any wife. 

From the terms ufed in the the text of Menu (CCLXIII)» it appears, 
that a child privately brought forth isaloac conCdcrcd as the fon of an unmar- 
ried. 
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tied girl, not one, whofe real father is known : for, were it fo, fince the feed 
is fuperiour to the receptacle, he would be confidcrcd as thefon of his natural 
father.* He isdefenbed by Menu as feventh in rank, and inferiour even to 
thefon given, the fon made by adoption, and the fon rejetSed (CLXXVJII], 
DeVala dcfcribes him as fourth in rank (CXC); and fo does Na'reda 
(CLXXVIII). Vishnu and Vasisiit'iia (CLXXXV and CCLIX) af- 
lign to him the fifth place, but inferiour to the fon by a woman twice married, 
and fuperiour to the fon of concealed birth. Ha^hiVa virtually places him 
lixth in rank (CCXIX) •j'. To reconcile fuch feeming contradidlions, authors 
have approved a regulation foundedon the various degrees of virtue. The dif- 
ference of clafs might be alfo confidcredl for inftancci the fon of an unmar- 
ried girl, being procreated by a man of inferiour clafs, is fixth in r ink, if imbued 
with bad qualities ; or feventh, if imbued with very bad qualities. No one 
has defenbed him as inferiour to the fon of a pregnant bride > what then fhall 
be thc^ rule if the fon of an unmarried girl be deficient in^ tirlue compared 
With fuch a fon ? By parity of xeafoning, the fon of the pregnant 
bride.fhall alone take the inheritance; for vice is ilated in the following 
text as a fault, which excludes a man from inheritance; and it is reafonsbie, 
that one,/ who is, deficient in virtue, lhall have a Icfs lhare, if there be a 
virtuous fon* > « » , ^ * 

, > *, s* CCLXIV. 

Vrihaspati: — Though born of a .woman equal in clafs, one, 
who is not virtuous, fhall have no claim to the paternal 
eftate ; it is ordained to devolve on thofe learned priells, 
who offer the funeral cake to the deceafed J . ' 

But, if they be equai in good qualitcs, aflinity by birth and legitimacy iltould 
be confidered. He, who is a fon given, is obtained by acceptance of donatiof' ; 
a fon made by adoption was fimihr to unowned property ; the fon of an un- 

• It PioulJ thtrefore fecm reKflary to alter the vcifionoT tint tixt, by fuhljtuiinp *• ibiiiesTnony," 
for “li'r laret, or l>y dunging the conftroftioi *« A fon, Tfhom the dauThltr of any man pcif**'’/ 
briaj* forth in tl e !mfc of \ et fnher, ii defmbeJ at a fca begotten on an unmarned girl aiJ beloiS' 
to I in who afjerwarJi marrui her '• T. 

i *'ee r. CLXXWn, where he it rHccd foonb in the eruro'ratjt,n of fon'. T. 
t The tert at lirge ii Lere inferied fto-na fobfeqoent feflion It wat pariia!!/ a d anon/iroull; C' 

«d in llai pUce. See ite ir irpretitm la afwVfeqoeBt diapter, t. CCCXIX T. 

married 
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married girl is obtained in riglit of the field; a fon by a twice harried woman 
is a child of the body, but produced by the adultery of his mother; a /bn of con- 
cealed birth is the offspring of. the wife, ai tBs fame time 
nl nature ofunowned property. Confcquently, a fon by a avoman twice mar-. 
Tied being procreated by a man himfelfi his affinity by birth is greater ; a'forT 
of concealed birth being procreated by another, while the mother belongs to 
the adoptive father, his affinity is Icls-: the fon of an unmarried girl is inferi- 
our to him, becaufe the adoptive father was unconnefted with the mother at ■ 
the time of his birth, but is not ir.feriour, confdered as the fon of her 
father, becaufe the i maternal grandfather then had a right ever the mo~ 
tber: thefe, however, arc not begotten by the married poffefTor of the mother. 

A fon made adoption, and a fon given may have been procreated by the lawful 
hufband of the mother, but they are not related by birth to the adoptive father, ' 
V ” ' ‘ ' ‘ 

The proof is fubjoined: relation bybirlh, as declared by the law, muft 
be affirmed fapsriour to legitimacy, in rtfpetCi of the right to inherit and to * 
perform obfequiesj clfe,' that rl^ht would belong to the fifler’s fonorother 
collateral, even though a fon of a pregnant bride, or other rcprcfentative, exift. 
Confequently, although a fon given, or a fon made by adoption, do exift, the 
fon by a twice married womanhasapriortitlc; and that is declared by Vishnu 
and Vasisjit’ha. His inferiority, declared by YA'jNYA.tVAi.cyA, muft be 
explained by the difference of good qualities and clafs. 'For the diftindlion 
between a cropproduced from feed belonging to'thc manhimfclf, in a field 
appertaining to a deccafed owner, and the crop produced from the feed of 
another, ‘ now dcceafcd, in a field belonging^ to the man Iiimfelf, muft be 
deduced from the preeminence of the feed. ' ' * ' 

Is not .the feed in this cafe fimilatto a naif? for' the owner is not difeot 
acrablc : but tho field belongs to the adoptive father ; and the fon of con- 
cealed birth is therefore fuptriour. Alsvico married woman belongs to her 
fitfi hufband. even thougb a' fceonJ marriage aSually lake place : properly 
being once vefied, it is not acknowledged to fail, even though her huf- 
band die ^CCCCLXXVIl 2) : the ofispring of a twice marriid woman, be- 
ing tlicrcfotc produced in the field of another, is fo far inferiour. As for 
the fon of a young svomaa unmarried, fince a daugliter, cfurisri' oblain- 

4I 
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cdby giU/rcmhr father, has not^akeady produced lawful progeny'; her 
illegitimate offspring is inferlour to the fon of concealed birth. That ‘fhould 
notbeaffirmed; for, the natural father being unknown, tke fon of concealed 
birth is allied to bis adoptive father; and, the owner of the foil being unaf- 
certained, the fon by a twice married woman is allied to his natural father. 

Some commentators hold, that a fon, begotten on the wife of another, 
with an agreement in this form, ** (he Is mine,” is the fon of a nvjce mar- 
ried woman, deferibed by Vishnu as fuperiour in rank. But, if no fucli 
agreement be made, he is infcriour, being mentioned hy Ya j.vyaw^il- 
CYA as (ixth in rank. For example; the fon procreated with the confent 
of the hufband exprefled in this form, “the offspring''fhall belong to us 
both,’* and the third fon begotten on the t/ife of anotlier," (who becomes 
fon of his natural father, as fhown by the text of Go'^t.sma,} arc children 
of twicc-marricd women. 


-CCLXV. 

Go'tama : — ^Let not ijfue be procreated by appointment beyond 
a fecond fon s elje, the offspring ihall belong to the natu- 
- ral father, or, by private agreement to another : but a 
fon, begotten on the wife of a living man, belongs to him, 

“ or, by Ipecial agreement, to another by whom he was 
procreated; or he fliall belong to him, wlio maintains the 
mother, iri riglit of that fupport; or to both, if they need ^ 
fins. 

Chahde'swara thus expounds the text : let not him, wliois appointed 
to raife up iHuc, pafs tlic fecond procreation, and beget a lliird or oiiicr fon, 
in confcijucnce of that appointment. If he do procreate furlliet oif>pn"o’ 
it belongi to th- natural father. By a private agreement in tbit 
“ ail the progeny fliail be mine," the furtlier oFTspring belongs to anoilier* 
namely to the butband of the mother, Tiiat olfspring, u’hicii is begotten 
on the \sifc of a living IiuibanJ, who is incapable of procreation, be- 
longs to the butband, even tliongh fucIi otTspring be third j or by fpeci'i 
agteeraetit, being procicated by another on the tvife of a living liulbanh 

It 
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heibclongs to the natural/atlier bat; jf.anpther, namely.the.natural father, 
fupportthe ■vvife,.the firft iffue belongs to_him; if he doinot.fupport 
her, ,to the.huftand; or if the, huftand maintain her, to him: the. terra 
ufed/Martry here iignifying the pcrfDn,;tvhpfopports her, the meaning is, 
tW the fon.bclongs to him, who.maintains the mother, in right of that 
maintenance. But, if both need male iflue, that oSspring belongs to both. 

_ But a fon of concealed birth appertains /olcly to the mother, if the natural 
father be unknown.. . .. .. j . . . , . 

■: . . ccLxyi.. 

Na^’reda: — ^ oiL would notbe.produBivc^ without feed, nor is, 
feed ^rot/M(^?i;2.without;foil:,hence offspring is in latv con-;- 
iidered belonging tOsboth^the Jather and the mother. ’ 

Father herefignlfies the natural parent. Hence the claim of theraothcr’s 
lord arifes folely from hia rightrover-'her; and, the CJ/va furdna ex- 
prefTing, that a \7ife affords connubial joy arid irialc ilTue/.lhe prevails , before/a 
daughter in refpeft of male ilTuej' the. fon of concealed birth fhall. therefore 
fuccccd in the firft inftancej^.after hin},. thc fon^of a young woman unmar- 
ried; fuch is the opinion of Ya'jktawalcYa. /The fon of an unmarried 
girl is deferibed by Menu as feventh in rank: that proceeds on the fuppofi- 
tion of his.beco'ming the fon cf,hiDi, who marrics .the mptber,^ as declared 
by Menu himfelfj'j he is indeed. xnferiour,, becaufe he is not produced at a 
time when the adoptive father had property in the mother. Na/rcda, 
acknowlcdgingthc fon of a young v/oman unmarried to become the child of 
him who marries her, deferibes him .^as fuperiour to the fon of concealed 
binh: that fuppofes tranfeendent .virtue, ^his will become obvious from 
the further difeuriion of the fubjc(3.^. Vishnu^ and DeVala alfo fuppofe 
the fon of an .unmarried girl to .be endowed^ wnh good .qualities, , ' In other 
cafes,’ fay thefe commentators, the fecmiogi conlradi«aions ftiould be rewa-. 
ciled in a firailar mode. . ^ . - . - . . , - • : - 

Sanc*h A and Lic’hit a, DlV aea and others, defciibc the fan of tm un-j^ 
married gitlas Iieir to collateral relations j Menu, Baudiia'yaNA and others 

' ‘ ‘ ‘ ^ ' deferibe* ‘ 
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defcribe him as heir lohis father and mother only. On this fome lawyers re- 
mark, that his right of inheriting from his father, being declared in theinfli- 
tutes of Menu, which Jirevail over all other codes of law, is alone confiflent 
with propriety. That is^wrong, for, were it fo, Sanc’ha andthe reft would 
have no authority ^^j^Therefore, a fon of'an unmarried girl, confidcred as the 
child of two fathers, fliall, in conformity with the text of Menu, take the 
eftale of him"f" ^vho became his father by marrying his mother, not the cftaie 
of that father’s brother or other collateral but he (half take the eftate of the 
brother, or any other kmfman, of his maternal grandfather confidcred as his 
father, in conformity uith the texts of Na heda and the reft Such 
being the cafe, is there not an imperfection tn the texts compared with each 
otherf^ It ihould not be anfwcred, that fuch a fon of an unmarried girl is 
comprehended in the text of Menu under the appellation of a fon rejected 
Were it fo, the fon rcjefked by his natural parents, and fuch a fon of an un- 
< ^ married girl, would have equal ftiares But it is not fo, for he may be alfo 
comprehended in the text by the particle fubjoincd to the'^ word rcjcClcd, 
(CLXXXVIll 2) confidering /£ as relative t> anoth r underjloid 

The order, explained in the feClion on fons given, muft be aftumed as it 
15 delisered by Ya jnyawalcya and the‘’rcn:. It fhould not be object- 
ed, that ftill there is an inconfiftency With the text of Nareda, bccaufc 
he defenbes the fon of an unmarried girl as the child of him who marries her, 
and as heir to the kinfrrcn of his father The difficulty is removed by efla- 
bliflung, that he is confidcred as fon of Ins maternal grandfather, in the text, 
wherein he is defcribed as heir to kinfmen it cannot be Paid, that what is 
contemplated by Ya j*iYA walcv a, is not contemplated by Na'^reda 
This fubjeCl will be further difcuffcd in the fcClion on fons gi>cn. 

Other fons, fajs Vrihaspati, namcl/thefonofthewifc and the reft, 

ftiall rcfpcflivcly lliarc a fifth, a fixth, and a fc\cnth part (CCXbV^) 
Thai IS, the fon of a wife ftiall haic a fifth, the fon of an unmarried givk ^ 
fixthj sndthcfonofawoniantwjccmarncd, afeventh Rftnacara 

But It nil) be objecied, wlnt harm would ihcrc be in faying, the fon of 
a wife, and other five fons, fliall have a fifth, a fixth, ora fc^ciith 
part, according to the difT rence of fheir pofTcfiing good qinlities man t""’' 
t rrt or pofitfllng them m a middle d-grcc, or being wholly dcfici'^'^^ 

in 
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in virtue. Harita dire6ls, that^ a* twenty part fhall be given 
to the fon of an unrnarned girl (CCXIX). The allots an 

eighth part to him (CCXVIIJ, Saj.c*ha and Lio^’hita ordain one 
fliare each for the reft (CCXIiVII),^mcaning^the^foi:^by a twice married.^ 
•woman, the fon of an unmarncd girl, and the fon .of concealed biith’. 
This brief expofition may fuflice. ^ ^ 
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= VII. ’■ ; 

... ■j\'S^lON‘:Tim:mj:BY- A. TWICE MARRIED WOMAN. ■ 

' ■ '• HE-isJixtb'inrank according to Ya'jnya\valcya ; for, after mcntion- 
'►!'-;ing'.the foh of a young woman unmarried as fifth in rank, he proceeds to 
;',-./defcrib'e the fon^by a’twicc married woman. ■ ' 

.V . ccLxvu.y ■' 

/*' Ya'jnya\VAlcya : — A SON .begotten 7on the.. .wife- d/' anoihti^ 
^ ';l whether'ihe' were previoi'tfly defioured,.or riptj is-caUed thc 
,. fqn of- a twice married woman* '. . . - . 

. V ' Some hold, that the fon, who is'procrcatcd on authorized by hsf 

.‘hufband in'the form abovcmcntioned.'-w’htthir lhe were previoufly enjoy- 
; tied by him, dr not, '‘is the fon of a..twjce married woman.. 

: . ' .. . . ccLxvm. , 

y Ca'tya'yana:— The fon; begotten: on her,- who/deferting an' 

' impotent or degraded hulbarid, - takes a fecond lord, is a 

-- fon'by a twee 'married' woman' and evidently .belongs to 
his natural -father. - • . , ' ' ' V ‘ ' • 

TiiiS'tcxt'they aiih confider as.retafihg'To an' appointed wife; for impo- 
tence; 'degradation,‘:an'd dtlicr motives for obtaining a' fob of 
■ ' here mentioned.' i/jr firjl exprefsfy'^ th'e-rfi V;yjwp 7 /cfln:/ 7 .\>.Codfcqu=oll) , *n. 

■ ' enfes,' wherein 'the fon of the wfc‘:bccomcs Ton of licr liulband,' citlicr 

the t!»ird cliiId,-or- he, conccrnmg'‘wh 6 m- it'was agreed, '"d'c ofFspniig 
Jhall belong to «s both,*’/is‘crdicd'a*ton by a ty/ice married -v.'oman ; no* 
the child, begotten on'a'woman/v/ho'dcfcrts her -wedded lord, and conned^ 
h-crfclFwith another man, faying " I am thine,'* ■ That is wrong; 

^-Apa kj nlfo deferibes the ofTipiing of ft woman," who has deferted her 
ton by ft twice married womanj ' a male child, begotten on a u idov,* n ^r- 
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‘iiicd agair., or on a woman, who has deferled her lord/i?r a lufoandt 
‘ is a fon by^ a twice married woman.*-^ She, who deferts Iier lord, is not 
appointed by any .perfon nhomfocier ioratf: up ijfut'; nor would fuch an 
appointment legitimate the fon of fucb a xtife. Not truly becoming the Ton 
cfa viiKi legallj btgcllen fjy a kmftnan cr .w-hat prcvents'his bein^ 

juflly confidcred as a fon by a twice mamed woman? for by that it gc-^ 
nerally, the male ifTue of a woman not duly authorized. Accordingly, it is 
faid in the text ofCaTY a'’yana, deferting a hufoand and degradation 
and impotence are there mentioned as the grounds of defertion. That term 
is merely illuftrativc ; for the male iniic of a wife duly authorized is alfo 
achnov.’ledgcd as fon of a twice married woman : e:r:fdcr:d as tke cjj^ 

Spring if hs natural father ^ he would not be included among^thc twchc Tons: 
and Xa^jiiYawalcya does not procecd^fo far as lo mention dcfcition. 

CCLXIX. 

Mcnu whom 'a woman, eidicr forHikcn by her lord 

'Ora^s’idow, conceived* by a^fecond hulband, \sliom £hc 
tookhv \\tT ovtn though againfi hz'Jj.ls called the 

fon of a woman twice married. 


Ht, wViOTVi f,,W0TPW., wVitrt V.rt ^t‘OT!Vt; ‘aw\- 

do'..’, jiroduces by another man, '%vi(h. whom ihe hes-contrafied afccond 
marriage, is called the fon of a woman tv.jcc mamedf. and is confidcred as 
the offspring of his natural father. ^ ; CupiU^cAciiATTA. 

* Havixc conlraScd a/ccond marriage with another man * is tlie mean- 
ing of the terms employed m the text. ,It is thereby intimated, that the 
child begotten by a man, who contra&s a fccond marriagc with fucb a wo- 
man, and not the male ifluc of her who has been duly authorized by her 
hufband, is tbc fon of-a twice _mamcd woman. Accordingly it is faid in 
the Retr.acara ; ‘ hc,,^v;hom a woman conctired by a man of equal clafs j* 
this is underftood, and the fubfequent term fignifics conneQing herfclf by 
marriage with another man, hence Jikcwife ''SvLAfAiH explains the 
term, “ fon o? a woman ttvicc roamed” fpaunerhfur^a), ‘ fon begotten on a 
woman married again.* To this an objc^lioa occurs, that, were it fo, the 

. fon, 
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fon, vho is begotten with the rindion of‘ the hufl)and, nncl who' h confi-- 
tiered ns thc:o(Fspring of liis natural father, would noc be included among 
the twelve Tons.' ... • 


Is it' not admiflible,- that he nlfoiliotild beconfidered ns cxclufivc oOihc 
twelve', fons, dikc'onc, wlio is- begotten by force on_thc,v/ifc of^ another,^ 
■'with, cor witliom,, the knowledge of Kcr huiband- ;*for he is not mentioned 
. .as a ian'by any author ? It'/!ibuid not be argued, as refulting from'thc text 
'.'pf Menu (CCLIV), that Ije.is confidcred as the offspring'of his'natural 
father. . That Jext is explained as declaratory of tlie proprietary .’righpwhich 
• 'is 'veiled in-thc oxvner of the feed. Nor Ihould it be argued,. iha'phc is fo,. 

’ becaufe'' ApXsTA'MEA defcribcs.hirh as performing rites relativ<^to anothep 
*world^,(CCLI)/^from..whicli it folJows,’;that,hc is.confidcred as^afon,/. The; ' 
tc.U\qr'^'APASTAMpA. cxprcning,\\vtHeAyifc'deem .fuch offspring ufelefs,” 
muft bc.cxplaincd as reprehending the adoptfon-of aTon.bfegotten on a^wife^^ 
\amhh^e'djQrMepirp^fe.l If this^queftiori'bc'.proportd.-jhe^anfyvcr.isin the. 
.negative /.forgone',, who has^no;cMcr;maIc‘firu'e,-,is.flrbwn'tdJiayc^a’cla^ 
the,' fon .procreated by him upbn^ho.wifc of anothcr^Jand the natural fa-'- • 
ther'did ’procrclne'iy^chlld for.thc.fakc ofr having' a Ton pef/^rni*, duties. . 

, rclativc.tpahoth'erAVofld :..elfe the defign,' that jhe offsj^nng fliall, belong to 
both, .. would be^^ain.-' j'lf the 'right of pfbpertyj-were, alone fought ,yhe,<wouId - _ 

^.hVvc^omitted4rite^cdurfe'Av^thv'the, wife of-^another;* and .purchafed a.flave.;. 

>. "li ■y-'r - ijr r"’ r ' 

\\S^ri-if^hf,^rQCrspud^ihe]c to have a Kn begotten^ from hayc^oT./pl^lhrc, , 

°^'fpHy}pue:.offsPxing^^y\.^ muft haye^afted under the foie influence oTluft- ' 

" SiM.cE^.YAijh.YAWALcyA.calU'a tWie'e marricdAyoman,j^hcrAwh^^ 

P cfpoufed AvitliToisnih rite^ (Bb’dl^Xv'!'- V. C-gxj^VfmV.thc' ' - 
■.■by,.hen iord/’;.VocruVjn ''(hV.,tcxt"ofXMEN^ . 

;1- defeating / a. ‘derivative.’ from. 'the verb ^^Xaftocdeferthjoccurs . 

r 'ahat ixafomng Aiuft not bb-eiiiployc^ ' whcrc7the^ of" the text: is.obvious ;; 

qn'^tlic vvitc''of anotheV, with the aflent of iicr huf- 

fon. of a woman' tvvicc"marricd ;.;por 

ia thc fdn-of the fourth 'dinhyal, wife, as- deferibed by Na'p.eda (Book 
V. CLVIII 8}’» any 'nibrc. than ' the fon of the' firft' di/loyal wife. 

■ and 


cnd'Hbs :reft;r aj:k’no\vjsdgchl '.to/bc' fori''- of a.^'oman Uv;ce?,riiarried;.; Ic 
fiiould’r.6t;‘bc/objeaed} theV Budha would riot be fori- of.Cii'ANDLt. 
Gods sre'hot be reproached by^man” ' ’Otherwifs,' Vya'^s^'' would 

not be fpn, of. PAra'sara ; for-'SATVAVAi;!' couH not by{any means‘be 
.defcribedas^a twice' married woman, -iiriccJ’flie,was''notJprcv7oun7'conne(aed ’ 
with any man.’‘-^iAgain j‘ fince;'theie arc'^not included amorig foris'^by twicer 
. married womeb; 'they might fall; wiiHiri ■tHc' dcfcriptldn. of a -foh any'howi 
produced ’Jnyguiarfyt\ who' is;, mention^ 'by VV is'hn u ' as twelfth- ‘m': rarik^ 
fCLXXXVl I'ftiH'th's'Dsrfbns* inftiriced’ are*'fiinenni!r Jn'rsnf*' 



race, became -a ' 'Brdbhiaha ;J biit]!^ if devotion- ahd’pp wct^^bs, wanting^ fu'ch a'' 
fob is of irifcriouf'raoli:r:'.'Acc?rHingiy'’pcrj(bns*io‘borri have'-bren mcntloricd" 
by fagcs» with''fome difFerehos 6f;bpihion,'as‘fuperiouralradft' to every fon j 

-•a l.Au" 2 ' ‘ir-J-. 



treating of the -diftindljori'-hetwcin/'a'^woman’twice’inarricd and a'dif*\ 
loyal ' wife, 'Mcfcribes' ihe twice ''mafricd_, woman as one again 'crpovti^d' 
with 'folemn.’.'fitcs, .‘^ftill^Ithe' ivord ’Y/^-'^w^i;), ’ from which the'Vrm, 

“ ibn 
only ’ 


dcfc'rtibri-^ ihli thci-textCof^^^C aJ^yX^-i^n A,;;m^ be affirmed ‘ to- 

be merely ^illuftrativc^c-clle,';. there j'would.'bcYA contradiftibii’ between’ 
two lc"iflators, one. defdriHing tHcVdefertion\as* the* adb of- the, Hufband 
(CCLXIX) j -Vhc' 'other,' 'as„^heaarofVtIic' wife ^CCLXVIII). 'Kow'cari 


unmarried wonian', -whorgdcs/through luft; to any man ffie 'may cKoofe; 
'-■‘J ...-J 'i 'f'*'— rd. •->' 

b“ called a twice married woraari j.-ihe wdrdb* twice oragaitt' is. irrelevant 2 


It fhbuld riot be argued’ that her fdn isnot conddered as fuch.- '-To' deny the 
filiation of a- fori .produced 'by-.a [wpman'npt’pfeviouny enjoyed .by a- ' 
nother, at the' fame time acknowlcd^ng ' the* ^iation of a fo'n produced bjr- 
a woman jrt^oioujly erijoyed by another,*, is; inepnfiftent ,with rearoning:.c- 
venhe is exhibited a’sTclieving. -bis tthcr from r^/rV/bv/debt, in the follow- 
ing text, which cannot be ieflfided ti a limited fesfe '. 


Tv ■ . 


CCLXX. 


‘SancSia ■and iic’HTT‘AV;'HA'Ri':TA’and\^AiT:iu'*f'A'si,:.‘ii'A/:^ 


f I'lEii .tlifivcA By! aV;foii ra'ny ' how produced/ and is indeei 
"i'elieved, from.«/ijii!f«'debt by 'his obla'tion/pf funcr'ai;cake 

'Y''>.t6,pr6gehit'ors /' ’/k ■ • , ’’'’’v' / ' 



have ^ot 'mentioned ;thc offspring ’ 6 f ‘an unfn'ar>icd’‘girras‘;.f 6 n' 6 f'thc pro 
p vnt'pfcNr Kir ^nn-AC'.lf '•ib>rtnVilTr»nt-u;ull til 



‘another ‘■.may^,i 3 e\tcchnically named/ '^/V/.r 6 h'„’by j 

though twicc'tnarned *'‘'hernbt‘rpertincnt.''/In 7 th!S manner ths • 
fuperioil’randjnferiour'rahk of various fonsiby twice married-vvomen; fettled, 
according to various opinions' of .many iawgiycrs;:andiheif of i^ihe- 
j'itii^g'fri>rrihihfm‘eri, and denied'^y (j/^rrjjare.jtjfti- 

fifedV. ahdnn- thelfanic’ rnVnne>'the.text-;()f yiSHNuV;^v^t^b fiam^ h/ 

'a'twice tfirticd woman as TouriH;in'-rahk^(CLXX'Xy')V;msy’be;vindicated. 


'a'twice 


jFith’e ibn’of a"paternargrandfather» bcgottcn^in'.lawfiil wcdlocb^^and the 
-fori '*of a brother,' begotten on y twice married woman, are competitors for a 
fucceMoh,Hvhich' ’pf'tHe’nr*rti'all bhtein'itV'rXhlsf'mufl;' be" regulated by the- 
right of bifering the-funcfarcakc..' The nephew* being the'fon of a woman 
again erpoBfed/with folcmh rit’dsi'ybom'yisH^ib ahd .the' reftdntend by 
fon of'a' woman JtmccmarrK^^ ihe'lcgal(heif:"but;'if Vebs,fonbf a 

hotxfpcufc^ with' folcmn'rltce; jic^is‘^(»t>cbrh'pc*leht'Vfl;»’V^^'r//;-fo^ ■tii-it 
■ ■ . . *. T»'Vl»rtc»l«l ’«Af ri. fl. wT.’r^r-nnd 


is forbidden Ijy fdENu: ;.It'flloiiId.’n6t.be‘obji£\!:’d; tliat'i'fedond rhatrugc^is 


ftatcdinthe'tcxtbfMnyu fCCLXIx)ryet hc defcVibcs'ths'fon^ ?* 
mirried woman' as.': incapable of inhaitiiig- frbhiia'KinTm'an (CLXX 


.mirried woman' as/ incapable of inhetitiiig- 


Th'c difficulty is'.rcmoved byniHrmirig.-tfiaVihc, declares tjiis foif inaapa 
of inheriting front 'd ,kiitfm'an._.fuppdftng'ltiut.-tb be.thc’fdn of a woman 
..r-'.'fSj /KlAtYin 'i-itfe fiJ ’//i 7 *'V^>)i.*r InmtVlf ''.‘'Nnr f 


cfpoufed Vitii^folemn rites by ’/Zi^j^>i^T'hhnk;lf,''.*'Nor,fliould it be argue 
\lnNU f>revaiimtr’ovcr‘cvcr\‘ other code, llie-fcries, 


that, the inflitutes of Menu prevailing ‘oycr]cvcr>‘ ^ -. •« 

*^krca by !iim,.fliould alonc;.Uc remved as iJie general rule, and the f= 

■ V^fopounded bv others.' fiiould be admittcd'only in.thc cafe of tranfeen cn 
' ■ •• • virtue; 


C ' 3J9 ) 

Virtu;; ard thus a foa ^i\en, pofieffiog a cOTimoi degree of virtue, and t^a 
fon by a twice married woman, being tranfcendcntly virtuous, fliall have ^ 
equal ihares,^ and lhall inherit from kinimen. jis in the cafe of witn“fles, 
fliould an equal number onhotb Jides give contradnflory evidence, it is ^^dircdl* 
ed by Ya jnyawalcya, that their charadlers fhall be taken into conficer- 
stion, fo, m the prefent cafe allb, the fame fnrc^ple mult be adopted* 
Nor Ihould it be objeSed, that m this cafe equally muft be affirmed, becaufe 
the holy legillators are very numerous, and it would be.improper to notice a 
greator fmall diffierenbe in the number of la^gtvers tfpoufmg the fev‘’fal opinions. 
Still that law, which is confident ^with rcafon, muft prevail; jas direfted by 
YA^jNYAWALCYAf if two tcxts differ,, fcafon, ertbat, nsbteb reafon bejl 
fupportSi mulljn pradice prevail.** ^fNow reafon fiiows, that affinity dependent 
on birth fhall prevail over affinity dependent on acceptance of donation. 

, j , . tCCLXXI. 

Menu; — Though fuch,.as;are called fons for tliat purpofe 
(to prevent a failure of obfequtes), but were produced from 
the manhood of others, belong in' truth to the father, from 
whofe manhood they Severally fprang, and to no other, 
except by ajvjl fSmr^oflata.^ , 1 ^ . 

The; receptacle istinferiour to the Iced this mult be acknowledged. 

OTiisa , tons. Jays Vruiaseati JCCJCLVl), namely the ofawrfe, 
of an unmarried girl, and of a twice maTied woman, thall reJpeBiv'ly firare 
afifth, a flAth.nndarcvcnlh part. Ha'eita allotsa twentieth part to the 
fon by a twice mamed wamant(CCXIX}.- The Brabm: f-urana affigns to 
him the next (how uflerih fon iajght , that is. an eleventh part. Sanc’ha 
and Lic’hit A allot one fliarc to each of the reft, namely to the fon by a twice 
married svoman, the fon of an unmaned girl, and the Jon of concealed birth. 


Vkiiiaspati mentions the..fon of a twice mamed woman and others 

with direftecm (CCII). The reafon of it isjhe adulteiy of their mo- 
thers. ' \ ’ 


SECTION 







-^s-o N‘ [GiVE^m 




' ^A--rYA‘'JNY'A!\yALCYAV' haying' noticed fix ions affiliated .thi 
’ciihcrlto'/thdTee^^or tb’lHe receptacle,^ proceeds jo* itientionJJx.otner.ions a- 
'.’•dopted .witliout:tany’'fuch claim i and iirftjie; d^fcriBesi 
-■wure 'he^hoidsjprecminencc’am'ong-^themtj^^^^^ : 



V‘i*HErjs feVemh’in^rank, ■■accbrdihg to‘Y^/NYX’\v,A L'cyAj. for 
him immediately after noticih'g'the fiktli;ydf '.fon\by'aj twice- married -wo- • 

^ man:}' TheVpariiclc'Y'ui, dr) is/ih*this-'placc’cohheflive;"‘‘'wh'ic!i is one of, 

■ its- fenfes’;;a■ccordirig"to'.A^VER'■A;^-vXhuV?i^f;h6Uyhis4ather■'aJ^d’mothe^ give 
liim'/i) another, p'srfon for adoption he truly b'ecomcs'a’.fon giVenr; dds fup- 
pofes ’ bot^n iiis ■ mother amh'fathfeW;’td:hc‘Uying r hut;,, if either^ of 
dead,'* tbc;b6y‘may'l3c' given by'theyfurvxverjiVhoycver^'ilio^^^^ the man be 
’ deccafed, the child muft not bfe givenhy tKc'vvq’rnuhyithout tlic'a'^bt of her 
'hulbahdr/y/are(^,^r/cr/7’/j-d{‘a/y'i’'a5j)rdamcybya.fpccial textr' • 

,VAs'i5irTUA i—A so'rJ, {formed bffeminal fluids 'ancJ'of' blood, 
proceeds from his, fatheyand inothcr' as'ah ciTcft from its 
enufe : both parents have tb'givc, to 

: fb ll, or j o, def ert\hun ; hut Jet no, rriau ^ivc or accep^ 

i . ./•*'**” r' 1 h«»-e IfanfljfrJ lie tKi'rJ n in 

inl U |f< i«t ofM? wv, ■«.CCI.XXV. ' T. 

^ »Hs I IV, t. VIJI. T. 



' an 6rily_;fon^Tince 'he mtift;- remain, to raire;'up_a ,progeny’ 
•■iot the ol^equies'of ancellors.; .'Nor let a^woman.give ,pr.ac- 
■ cept a.ib'njlunlefs'with 'tlie'lanent’Of her lord., •.He,j_who;.'''i 

■ . means tp; _adppt'a fonh'muft'-affemble hts ;kinfrheni.;-giye' 5 ;. ; 
'humble notice to the.-king';, and.'^then,. having’,', made ani‘' ■. 

■ _ oblation to ;fire, with words from;t]je-Feya,f. , in the-'midit' 

, of’his .dwelling ^hpuT^'-.hc^raay. receive; vas.his./on.by.a- /' •’ 
doption, ■a',bdy;hearly,’allied.to;himi;pr;'ore Jailiire ofjitch, 
even on'e,femptely ■aliied:.-ibuhJf,doubt;arife,'let'him;treat. 
the’-re'mote ■' kihfman aH'.ai.-''S^rfl;;,.,T/!C; -c/^jpught to be 
knowhV^forhtlirquglr.I.pne-fon’thei'', adopter, reiciies .many.. 

, i-.'i '• 

' As an onlyS^ (hould not be. gh'£n,''fo_he fiiould not be. fold dr dcferte^' 
Sale' js ' a peat^ofTenceT-'r , though; a ? 

maihtenahcecarinot.be.prbytded j.derertidn.isa ^eat:o{Fencc;'becaufe.the fa- 
mily* becomcc thereby extindt^. Thus'th'c Pr(I^a7a■.^LetJhp-mahaccepJ:'^^^ onlyt.^ 
becaufe he Ihpul^,not,dorthat,;whc'reby the faniily. natiiral'father/. 
becomes. cxtmdtVjbut'this’does .hot ihvandaie*the^^adoptionpf.fuch;afon^«vj 
•tf/^giveri io himi^ Some hold, that', ifan'only (onbe giv’en by a,vybman unauthd’- ‘ 
fized. by^ b'erjlrdt\'^t donation is.yoidf- as if, he had been g.iveh by. a perfon * 
Svho'w'asVinfane.br -not a^ w.on:im'giyjeca\ron>;'iWthQut;the] 

alicnt 'of' hcr-lprd :5l£thc;‘rcaf6n' isj^fha^i'a.-thing,'. bclbnging.to.'t’wo pcfrohs;* 
ought hot^to beg^cn.byiOnc .witliout^tHc.aircntjof.the’other'., , donation • 
of joint property/made .bygone, parcencr^i be '•yalid,''^.\yHy;^5«/4’n.dt'the' gift' 
,.of a- foh,,\v'H’o beldngs,in>coinmoh;t6 his^falher;ahd‘"mathe'rr^^.V/l^«i'^ 
good in.-lav}? ..\i, firigIcyprdperty^,^ifing{'ffp:^ithc\fiDgIc-;Efficieritr.5cl‘ of^ 
two p'erfons, be^attributed ;lo7bpth’^l^n7ffh'ould^the' thrng'b’e.giyen ;a\vay 
by either’ pf .them;" that propertylbeing'ddvefted.Vtbe right ofd both is'loH * • 



rchti6h”is‘- one;; [^^Thus thcrrcafon', -.wliy.a’ fon has.propehyfm' the paternal » 
Rate,:in'ufl'bV'dcduccd:Trorh liis birth, being caufed by'liis father; but 'thc‘ 
rafoh of a mbtlier*ff property in hcrfqn mufl; be' deduced. from his'procccdr 
ig^frorh her blobdV.an'd^'tKc rcafon,or a father’s 'pfopchyV from the child’s 
rocecdingfrbrh.his fc'minal 'fluidL;.. Although jlie'famc- caufc might here 
ayVbeVn. mvariably^afligned fo^'thc'Hirnc.cffcft, that,rrmft: not be done 
IJhc'freJint-inftance^ bieatffe \\ii{c^yferent ‘cbufef aTc'cflabliflied’iri con- 
brmity^Vv’ith thc^^tcxfs'qf fages." ' ’ ' /' 

-From the phrafe;.** Iet>6't a,woman givea fbn;’*as.f'rbm.thc expreflioni 
‘let hbt.a’p’arcehcf give awa'y.joint'’pr6pe'rty,*/dbcs it not appear-fimply, that . 
.e gift oughVTibt'td.bc made', Imt'the'donatiqn.is^h^t ybid?' vThen'it fhould' 
ive been]only^faid,‘'*‘ let not one ^\sii.'{^^''wtfb6iif-'ifeaj]eny^^ 

»r,'thc h’ufband bught'not, . by *his^folc‘aft,-yo'{di^^*cJpf6pc«y^held';m cbm- 
[bri>witK^hjs'.\Vife,' ^The^hufiaandi^^therefore,'- lia?the’prifnary,rjgh^ 
is^rotii^''aVappearsTroln'tex\s_(^ j .^ut,thVwife, bc- 

g' dependehVb^'^himjVhas.aTecqndafy.propertys^becVufeUlie fon .,pro- 
iccd^frbm'j^e^unite^pcfatibm.ofj'JVcf blood 

'iv:^;andJ^bccajif<fyj£e’'boi«;iheJcl{nS'in^Ker/.wq^ hy a 

:pyn"dcnc p|rf6n,‘^witK^/yhW'afent,bf.tHe;prmcip>l’^^ 
iis^is”accurate;}accordihg -fo^\tKe opmibh^of^thbfei whol'f contend for the 
gSt ''of 7 the . huibandC tpyihy pfbperly,ydF.''hls CKiTpter' 

f;::v/;3|yi)y ’ -‘"'/a ■ ■ ' ' 

;< » ^ Nor. le t .aAvoman , a'ceept aifoh without 'the ajfe 'nt ^berlhfd*^-: ' 

e accepted byayvifywitho'ut/the/alTent'oF Iicf hufban'd/fhef pmpeffy.in 
iat^child is'j.'aUd’,' b'ut’hot ius’pVrfbfmance *bf.filial 'duties;V.hVyan neither . 

oifefs .the .heritage 'hor^ offer the'jriiW’da or the’liKc,' that 

F,^^°pd°n of a foifis tbc^aiSl'of.tHc/mah'iVin ho'lcodejaf'laiivds it found, 
bat'adoption'can ^dht'aih; of.thc'womah;t- ,It.-£h6uld"hot'be, argued, ^tKat 
ac- 'offspring^, 6f^.» ari_.;unma.rricd.>girl anti the'; reft become * adophyc/ fons 

hfoiigh', thya£l of a' wom'ari^ /'Although', fli'e produce' thc'cbild. through 

urti Jjis filiat|op is yaljd^by^tlit choice' of 'thb father', on by, ’the authority 
if law, not, by, the choice of thc-.womani ;^Thus' the mention of gift 'liy ^ 
aint aft of.ihc.fathft.’and/mbthcr'is intciidcd' to. Ihow.thc'mcahs ofef- 
. ■ ' fefting 


Tc6ling a Honation produBjve of no immoral conrequenceV'bnt the gift made ' 
by the mah'alone is; valid. '.‘Koivcver, thB7*”ot)ier’s claim is' nbt'annulled' 
by his donatibru^-JBut a, child,. belonging to his natural' mother^/ahd to "his 
adoptive father, jis/not truly ^jCbnfidefct^Jn pradice as a fon* giveai’‘rthe' 
adopter Ih'ould-thereforc obtain the aflent'bf both parents. 

■The form o^adoption is ful^oIn(^; ^*‘hc,^vho means to adopt a fon,,muft.’ 
affemble his kihfmenj’^' this is.'in'tehdeil to lhow,;that a ’foh, known by klnf^ 
men to have been 'adopted^ fhall take the inheritance^'^ and 'perform the S fadd'ha ^ 
and the like g and^thcyilhall, not moleft'him.' . VThc/notice'given'to the king' 
is inten’de^for^the famc’purpqre., ;,TKe-pblalibn'to;firc'‘y/ith’holy’ word5;from^ 
the part pffthe. ceremony:^ even though it be defedlive, 

.the adoption’ is valid;, for^o one admits; ‘.that 'thet principal objedt, 

is unattained, jf an be (kfcdVivc*i';^.^^^^ 

Under the;imle'bfj_ACSHX»'tr (‘^whatis'jwprtf/jir, imperceptible,' is hot a" 

_r aI..-' — »»\ 'll '1 ’il.i.:* T 1.!!' c ;.t.’ i ' 



j 'thc'facrifice o'6.''cdnJeciaVrtg\thc^tc of a^bbildihg . isinot-an ‘unejjen* • 
iial part of.-tKe'ho.ufe,_;^bat 'an'.impbrta'n;^adl. . -THe'mcaning is this : the rule 
of jAiMiNi/(f^-tKat,',yfBicK'’i3.unpro'dudtive;Js k part of ^ha*t; which is pro- 
dudlive, and;, whicH' it 'attcndsy ’)■>,■ ffiqxys,/ that • ah^adl, :wliich'' is aiTochted ■ 
with the principal- aft';or.fwiiH.vpnc." producing'^ the efiedl^chi^y coniidcred, - 
-and .which; con'fifnis^thV’mpraij,mcrit\pjoceediDg‘ iH'er 9 frdrn,..but which ■ 
does'-not'itfelf ’prqduce\the,efSdl^cbiefiy.ccbnSdered,\is‘an ,une^entiql part; 
now a. hbufe'or;'the like,; being .perceptible' dqsff not ".produce 
moral merit ;,hehcc,.ths,dcfipitionj^of,»/72j^/i?w/, part is inapplicible'‘fo the faj 
crificc pcrformcdpn’confecraVmg.tlic Cte’of a.buUding j-'but’at isXot /wfi ■ 
that the. w^l cannot be;creflcd,-pbrthc houfe rcofcd/..without';a facrificc' to . 
confecratc the •ground.’-] Is. it/ tHercforey.p'roper^..'to;,affirm/ that^ without. ' 
an oblation '.to -fire; with’- holX.WOT3s/roni.thV^<ri/tf’, 'tlfe moral benefit of , 

• Among the nhi of prefodj- thyCiaical'reciUtiottaMribBied to'tie fjbnipcj ferpent e^fctll , 

Tacihac'a.-' -T. ^ ' 


■adop'tinga fon is/n6t^ob‘tdnedj'6ut''iC,is;;if;thaVobiition ' be duly made: 
.lince WiG'Jtipje adoption df-a fon 'does not producc^moral'mefit ? ^ ’ 

■ ' Ir'tHis.bc propofeds ‘tKe’ atifwcr adniitting.tliis ghiaiion to be an in- 
dependent^i^nd'yrjncjpal adt.'ijikc thctfaCTific^on'fc6nfeaatjng;the'fitc''6 a 
.Kpiife', ilni ij^e^adoption 'isf not v oidl . iF'.tKat'o^/j?/oj;;bV omitted. " But iri 
,fadJ: moral 'merit is' prdduce'd^by'thea^option of'a!fon fdr’it hasVno .other,- 
'cFedtl- ' It is not by •that'^addption'.VjtHat'^the;;, child' becomcs'V'fdn j for 
jKt fon of 'an^ ' ^ ■ 

y 'iF^t bV bbjeftedVthVfheds’made jtHe^fon'oC^/? Wo//^r-himfc!f, that ob- 
jedlion is anfU’ered by a^ing, do'es'thaf affiliation io" tbeladop^er^ himfclf con- 
-fift’in tbe property .yeBcd in^himji'of'is^i^ttended'with'ffi'e-power'of uleing 
tbeihhcritancc'and performing •Tlie.-firft irnot accm'ratc; for.thc 

property ■ycflcd-' in ''the acceptc^isloni^rfanyHadmiUed^^^^ .even though the 

f'd^lh'-^fhvV'^aveHl'ht omitted, as 


.dblaiion; tb';fire^ with the^mighty'.wj>r*d.s?-; 

2l‘!C ir .-iTr. j 



hiked } ; docs , the pdwer^df'pe/lbrm^ 'thcy^nii/l^fl^ighify'' abiUly. t 

relative" to" fdnerar ob"fcquics‘and,thciikc,?Air-it be* performed -.by .a travcller» 
althougH acccptancc'/pV the purpofebf o^p/Wbad nof taken phcCj his offer 
the funcraf cakc^ddes not becomc'valid byhis recital of tlie'propef fextsfrom the 
Veda',' '^if 'it[bc urged hy vsay o/.reyfl^s-tHaVlhc 'dcccafedjdoysJnbtJatJain biffs 
by bis recital oF- holy texts withybeyobhtibn of aTuneral cakeifthc anbycr is» 
this rcafdning is identical : for y^\i'^t.\tmujl^bejjddi is attained through an 
.p^rfbrmcd by <Jnc,‘'whb, wa"5,^qu;dificd for it ; and ihe’quallficatipn.confiO® 
‘performance of .an aft capable' of cffe'fting the atlainmcnt'of'-blifs i *hsfc /re- 
reciprocated ■” : ' 'p I .. ' ■ 

. -It may be argued, that the attainment of blifj through lhc_aft . ' 

performed by one, who was qualified for it, mull be thus particularly ' 
*y CHair.ed through ilie aft of religion performed by a fon oT the tvdj, 
or by a fon of the svlfc for a min who leaves no Iiriie by liimfclf begotten i 
mufi be therefore sffitmed* that, on failure of fupenour fons, bUf* it attiined 


* CctirttiitV ‘UkJ I, r. 7^. 


through 



( 325 ) 

through thc^aca of religion performed by a fon accepted far adaption the 

right of performing afts capable of efFefling the attainment of bhfs is 

V 

therefore afenbed to this fon in confequence of acceptance , and the afenb- 
ing of that right to him arifes from making that the objedt of the ac- 
ceptance and the fupport whereon reds the objedt fpeqially contemplated 
in performing the facrifice with rnyftenous words from the Vida To this 
argument the anfwer is, the acceptance and oth*r aBt of adoption being 
pad before the attainment of bhfs, a particular faculty called moral mpnt 
mud be cdablidisd It fhould not be argued, that, although acceptance be 
a pad event, the pad exidencef of acceptance operates to produce the effedt. 
Were it fo, the paftexiftence of an adl always producing the confequence, there 
would be no argument to prove the moral relation of caufe and effedt or, ad- > 
milting, that the pad evidence of acceptance does produce the effedt, it would 
be ph^cal or perceptible , but this has been already anfvvercd. 


Is not the oblation to dre with m>dcnous words no part of the adoption, 
but indep-ndentof it and an atttibutc of fitm, who is qualified for perform*^ 
tng ohfeqwei^ ** An adt of religion performed by one who was duly qua- 
lifi-d,” therefore fignifies an adt of religion performed by an adopted fon, 
v/jth a view to whom an oblation to fire with myftttious words has been made, 
and thus, diould the oblation to fire be omitted, the power of performing obfe- 
quies being confequsntly WAsytmg, the affiliation is null It Jhould not be ob- 
jedbed, that, finle it isburdcnfomc to mikehoth acceptance for adofnon and the 
oblation attributes of the pertbn qualific^/epfr/Sm obfequxest acceptance 
alone fliould be confidered as an attnbutc^(?r fcqutfih condition There exilTs 
no argument, by*vvhich it can be dvdingnifhcd whether the acceptance, or the 

^ j-/ 

oblation to fire, Ihould be confideredva^the rcquifitc condition, both ought 

• A particular frtnfcara called apirvn I hare explained in former octei the idea wl ch feemj to be a t 
ticbei to/aVfJrajWh chlttanhateflcal y Af^rva here uanflited tn*nt w its a general fenfe tbc lelaxion 
between caufe and eff ft not canf cutJTe According » what fyflem efurva * conGJered at a fanftare, 
IknowDOt in dialefticks they arc diK aft qualities and the doe* not admjto/aria in a pht 

lofophical arraiTgccnene However, the relation between a paft ereot confid red asji canfe and a remote 
event confd red as its cffft may be called a faculty, or power to produce that eff 1, tf there b-acyfub 
jeft to which the facnlty can be attributed in this tiew, the fm has la cofiTeqien?^ of adoption, the fa 
culty oT procoiio™ bhfs for his fither T 

W* t ^ 

+ It has been ■already explained that, according W one fyRea of ph lofophy, the cefation or paft exill, 
ence of an event is confiJetei aspofijTC, and fubfifitng for t*ie parpofe of cenr fting with it another even 
confidered as its effeft ~ T 

4N 


thcrefoie * 
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therefore to be decmed-attnbuUs.pf .ljiin,':WlioJs-,quaHficd ..to,^^;^r/;;;o^- 
'.'Again i fincc-itis truein law,_tiiat afRliatlpn is not C 077 i/»/ir/^;by accept---'' 
ancc alone; therefore tonfureand other ceremonies performed.by the adopter’s •; 
; own family muft be , alfo ,affirrned to contribute to^a^jiation:. in like manner,; ; 
fliice there is no reafonfor fele'ftmgonc in. .preference, to, the. other, ^thepMa- > 
lion to fire ■with holy words . from the VeJa Ihould alfo ^bc confidered as con^ _ 
tributin^'/o adoption, , But^.the^ notice .to. kinfmen-, and -vother, formalities 
appearing to be intended for an evident or* end,- an imperceptible, rr. , f 
■moral purpofe ought not to be attributed. to thcm.-x^ Is it not thus, proved, 
that adoption is not valid, ^ unlels^ant oblation to firCjiyich :holy,wprdsTfom . 
the ^eifizbedulyperformed?^^' ...-i 

, When this argument is^propofed the ahfweris; ,yet,notice.tq the kxngand 
convocation ofitinfmen arc neccirary for'a,icenpry^rtf/<zr purpofe, namely that 
thc adoptcr^s brothers .and. the reft may know the name and clafs of, the child, -■ 
and fo forth, .after ^thoroughly ,inveftl^ung:.d//.:p>w^tfycr£; for,this rca-' 
{QTitftbi purpofe not being indifpenfahhi) ’affiliation is in 'fomeinftances. valid ; t 
even without this ^tmejfenttal 2f/j5r^'£rr^?ff7.,.,,!ln..like|n}anne(;.jlhpuld • 
tlie.oblation to fire be, partly. omjtted,,jn confcquence.of, inability./a 
it, the adoption is fometimes good in law; aSimarriagc.and.the like arc valid 
in ftmiJaj circumftanccs.'-' ' ' 


The meaning of that obfervation of.yA*cHESpATi EiiATXAcnA^RtA , 
mjiybe .thus cxplaincdj Jfthc intention of the. party be. only, declared m. 
this form, .**v I give you this damfcl;”fhc continues amaidcn, and-thc accep- 


ter does not become her ht^and d.- on the contrary fhc may be giycn_. to ano- 
ther, asagirl called -P r iVii aI was beftovved by.the father of VasuoeVa on 

CuNTipiio'j A, and afterwards given by him to Pa'ndo but if thc.iotcn- 
tion -oF the party ,hc, thus exprefted, **. I give this damfel to httby wife, 
fljc becomcs.the wife of the accepter* and cannot with propriety be givea to 
cnothcr; this alone conftitutes marriage : lb, jT a gift be made declaratory 
of property only, then property alone is conferred, as in the cafe of a (lavct 
but if xht Jtchred intention be cxpirffcd in thefe avords. '* I give him to 
you ss a and if riwy/rr'/ r/w cxprcffcd, *' I tah? 
tSBfon/’hc becorncs a fon; nothing elfc is required, . . , 

S:::cc 
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■Si'kce xhtVaUcifu^hi deciaresfilia'fioii 'niill, iftonfa'reand other ceremdJ 
hies, preceded fay th'ccnuhciation of the family namc.’bVomlttcd (CZiXXXII) 
this'js'nece^ry;'to;4ffift'adQption;-='Burfihce rid'one has.dccbrcd, tharfili': 

atibn’is hull/if the oblation to fire tVith holy words from be omitted, 

the validity.of adoption by giftahdacccptMcc only, wi'thonrfilch'ah oblation, 
is fully proved by rcafoning. However,’as*a fon is produced Yiorn fecundation 
tvithduttherecitalbfholy'texts from'tHc'Kytf^'biit a Ton is pirfeded by‘the 
lecilal of them, (for Y a jXYAWALcrA' declares’;- •‘Tin,'aTifing from the feed 
and the vromS, is'expiated'^y and .bf lB-'f: '-xbicb' pre^ 
cede it ;'*) fo, ’cvch;withdut an oblafion’tb fire fanciified by holy words front 
the P’eda, adoption, the objedl of that a<S of the^viU railed acceptance,- is 
indeed valid, but no fpeclal pcrfe<Hion arifcS. On the other hand, tonfurc 
and other cercmonies]“preced:dbyannouncirtg the family harhc''t)F the hatii* 
ral father/ having iHeen 2’/r«i^.perfo:med,,thc ebinrto t!ie origin*! famiFy 
cannot'b'c foVrsitedV^how theh can 'the'cliild* become- fbn’of .'ahothcr ? On 
this ahd'fimilar rcafbhing’is-fdund^ the' tcxi'^ofrihrCflVtVi pirdnal which’ •' 
we’rcvere as the cbramandmsnt ofdurniafrcr. - Without minute invefri^-,' 
tioti, it'is'admfttedij'tUa!:' 'the'adoption*bf a boy, ‘fof’-whbrn ’tbhrure and 
other ccrem’onies ha(i;bcen"<?/ri‘i<^ performed! after announ;ing 'the family 
name of his haturaVhiher; is void/'-'*' - 

It fhould be here confideted, that, if the adoptive father die after taking at 
a fdn c under tlic age of 'five years; but tonfuie a"Hd cther-ccrenionics 
have’ not been perfonried; 'thVa'ddptibn is neverihelcfs 'Valid; hence the 
Icbratioh of iKcfc cefemohits whh" the laniily name ,of the adopter himTelf * 
ought’not to be cohfidcrc‘3 hs- contributingVe 'ibs'adeptiini 'b'^i 'ihe-nrcam* -• 
ftance of tonfure'not having been perfoTmVdtvith' the family name of the ha-’’ ■ 
tural father fnohJd he jS)'snfidered:' AVhence is this' deduced'? - From’thc’fext" 
of the Ctf/trd/M'flwXCLXXXn i),,'which:fiidu'S that iheclrcumfianceof 

tonfurc’and other' ccremonics'hoV' having ‘^cn 'performed, with -the -family ' 

name of the natural father do’es‘contrihui'e'/y/i/-re/4^/y'^W:^//?e. It 
llaould not he argued^' that;fince there arc no.-grounds’ of feleSion, bothr 
ought, "to’ be confidcred as ’contributmg'/iire/i7. • The- puipofe being 
fwered by one, it •would be burdenforne to,cflabliih,*'that’bo:h contribute to - 
adoption; and there is no occafion for fo doing. Kor fbould ir be argued,- 
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under the age of five years, would not be a given fon duly adopted Say 
not, that IS admiffibic. The law does not Ihow adoption to be xoid, 
x\hen the principal part of this ceremony had not been previovjly per- 
formed. It Ihould nor be faid, that the word tonfure muft extend to 
that part-of the ceremony xvhich cffcdls the purpo/e, but that the svadd'ba, 
not cfFc(5ling the purpofc confiding in lonfiire, is not included m that term. 
‘There cxifis no argument, on which this caitbe cftabhfiicd. 

The adoption of a child taken at the age of five years, but for whom 
tonfure and other ceremonies wereafterx ards performed under the^famiiy 
name of his natural father, Would be ncvcithclefs xaiid for the ceremony of 
tonfure performed under the farmly name oFhis natural father is void, becaufe 
he did not then belong to that family, and bccaufc-thc ceremony is performed 
by one who had no right to do fo, nnCc he truly became Ton of the adopter, 
and ccrtain’y bdong^d to hn farol)^ not having been already immud 
under the facnily name of his natural father when the adoption took place, 
ll Ihould not be objedlcd, (hat. were it fo, the text of the Calica purana 
(CLXXXII i) would be unmeaning. That text is only intended to in- 
validate the adoption of a boy, for whom the ceremony of tonfure had 
been performed wuhm the third year, and who is ^terxoards accepted ybr 
adoption within his fifth year. In this cafe whofe fon does he become^ He 
becomes the flavc of the perfon, who accepted him f r adoption. 

On this fubje61 it is faid, the inference ought to be^dtemed admifiible; 
for the ceremony of tonfure thus performed is void, and a repetition of it 
IS needed, but that cannot take place, fince'’there is no perfon capable 
of perfo’-mingit, becaufe heis not truly fonjof either, for tou'muft affirm, 

( that by the^rclinquiftiment of tfie giver the boy ceafed to be his fon, or to be- 
long to his faniily^*and that his affiliation is void. be objcflcd, 

that the text of the^fu/n:^ purana (CLXXXII z) would be unmeaning. It 
15 intended to confirm the fenfe of the preceding veefe (CLXXXII i). A 
boy therefore, being accepted under the age of five years, js in law a trus,Ibn 
of the adopter, even thouglT the cer^cnf of tonfure have not been performed. 
Accordingly, if his fiJiationyiere incomplcfe-until'liTs marriage, which is 
included m the term, “and the like” (CLXXMIz), he might efpou^ a 
4 O* " , ' 
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•.danifcl related to the adopter within the degree. of and the afriiia. 
tioh ol'onej.whofc marriage happens not to take place, '.woiild be^void; 'and, 
; ..tdnfurc and other cchmonies formcn of the'fervlle clafs heihg optional, if 
.* ' thefe bc'not performed, thc addption v/ouUVbc inv.i]idi ihefc^and oilier dini- 
• cultics arc obviated] for. thc implied objeA is to except one, for zvhtn the ccrc- 
m'o'ny of tonfnrc M bail pir/srand under the family nahicb'f llienatunii fatlier. 


; /. ■■ It fliould be here remarked, that no law is found, 'cxprefTifig dint a foh 
‘ fliall not be adopted by one, who has' not contradlcd a marriage i nqf any 
that a boy, ki:oij.'n byhh ftwtUy.nam to le^oK tlie'fame priniitive’ftocU,' 
lhall not, he adopted. Cut, in iadlrif thc.hdop'lcf.’wilfully omifany of- the 
- " ■ ’■,'citber that tonfure; df'any' other whicH'is. ordained :fofhis cIars,' 


ceremonies. 



jnoyfhi ixpvgjfcd in ibf: kvd/il^ *' I-\vilUpferform'th{;m'./’'^»'Th'is lli'oOld hi 
admitted :is;a ^ratipna] in'tcrprcialionj'xlfc^^iii'S; affiliation’ bcing'imperfefl. 

■ when fucH an adopter died, -the •ehate'\vouid‘'hc' /i^kVh' by a'brother s fon ; . 
' -/Cl- r.al'.r.u.; ^i’iKr«*niientlv ocr-’ 


’afterwards; .when 'the affiliation" was perfcflcd'by tonfure ffibfcquently per- 
.•.fdrmed’iy tbi'hhfmsn, the foii' wduldJjeiHeiittiitc'bf.pfopVrty jpr, being then . 

I . uncdncerned'\vith!,m6urmhg) <'hc"might'hinrjYclrcaufeyhe,c6reinony or- tO““' 



,d}®^fdjvhcn treating of the ordcrVfVhouftkycpcr-dr'rharricd^riian.- ' Th 

• is nn nrfTtimi'nt fn /J/ftft/iVi* /"..y-l, 


^ is no argument to fufportjiicb an ’wifa^/offl’.'A’ccordinglyf'it-is'recorded-in the 

Pa Inuu;' having pnc''to-the-'fircft«'^ wife/adop"'* '' 


Ani htTios catercH into the order of devotfon. 


■fons 
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ions begotten on iier ly J>rargcrs- and K is recorded, (hat Vyasa and 
Others, who had contt^aed no marriages, ne\erthclefs obtained Tons, name- 
ly ^SucADZ VA and others. He, \ ho happens to ha\e no Nvrfe (whether 
he have contradlcd no marriage, or hii w ife ha\c died or be forfaken by 
him), cither has not completed thaceremonies, \v hich perfeft bzrn 
or belongs to no order , but Ji is contrary to common fenfe, that, ahhougli 
the form of adopting a fon given Imc been obferv'sd, the adoption fiiould 
be Noid, . , 

Ira fon be adojitcd by a min mim'd to two wires, he would hare two 
maternal grandfathers and da m at maUrnal arceliry both their lines of 

forefathers. j This feeming dilBculty i^ thus reconciled , ahhojgh there be 
trvo fels of maternal anceftors, they Ihould be jontly confidcred as manes 
of anceflors, and tb^y fhould be thus named in performing the irddiVba, 

“ fuch a one maternal grandfather fprung from fuc^li a pnmiiivc ftcck ' fuch 
a one maternal grandfather fprungfrom fuch a primmre Hockl to thee 
ftc each cf)Ou) this funeral cake is offered/' and fo forth, as I's done by the 
fonofthc wife confidcred as a fon of two fathers, Th\:i% {omcrecsncile tbs 
dtjiculty. ’ 

Malcs only need fons fo relieve them from the debt due to anceflors. 
Accordingly, thelage Af 'indapax dzfinrz admiCion to a region of bh/s, 
but repulfcd b} ^the guards, who watch the abode of progenitors, becaufe he 
hid no male jfiue/ accepted a bird for his confort, thathc miglii earlier 
obtain a fon ; and it is recorded In the Mtbaibsrata and other works, tliat 
Jaratca^ru, Rochi, and other males, ha\e taken wives Jbr the fake of 
obtaining male iITue, bu'' r/rr no ivherc/&</ that a woman I as taken a Lu/land 
for ih'it purpoft. Accordingly jn the double fet of oblations, u is mdif- 
penPibly ncceffary that the fon fliould perform the S^ddlha for the paternal 
line, not for the Ime of his ma'cmal grandfather, but it is fimply reprehen- 
fible in one, who performs x\\z irali'ba for the paternal ancefiors, not to per- 
form It alfo for the maternal grandfalhex and his progenitors ConfequentI/; 
fincc the iraddla may be performed wathout noticing the maternal grand- 
father's line in a fubordinate double fet of oblations and thehke, tKztraJfba 
for the maternal anceflors is not rcqmfitc to the completion of the Dbfcquics 

performed 



J .- 333, . j . 

common,. to all.” ,In,that remark he delivcrs^this opinion: by the father'/ 
Tclinquilhment, his.funeral rites, ahd.tHc”foh*s:claim to Jiis eftate' and 'ftmi- 
ly, are annulled /..by. the mother’s rclitiquiflimeht alfo, the fob’s claim to'liei 
eftate and family is cancelled; but the father' of the natural mother not Kav'^ 

, ' ing relinquithed .the'child, how^can.the boy’s claim to 'perform his hadd'&d 
and. take his inheritance be annulled ?* The srddd'ha for a maternal grand- 
father is. not a conTequence of bis property, for he has no, property in his 
daughter’s fon; it is grounded on ‘.the .birth’ of the child from' a' daughter 
procreated by,, himj/.and that defcenl is riot in this cafe loft, . IF_it bealk- 
cd, ^nce his defeent from his faiherand mother likewife is not loft, lhall 
he not therefore .perform' the Srddd^bd £ot them..alfo? the anfxer is, the 
right of performing obfequies and the like for -a father and mother does riot 
. arife from birth alone/but from the^ relation of a fon to his parent : if he be 
forfaken, 'although: the defeent remain .the fame,' the relation of parent and 
child does nbtvfubfift'; for he is hot-numbered amongfons : and, although'^ 
the definition of.a fori'bom’ in awful wedlock be applicable, he muft be exl’ 
cepted under the^auihority of the Iaw,fince thofe,,who are technically called “ 
fons, are alone qualified to perform the and-’ the like”, ' ' *' 

Still fliall he.not'take the mheritance,..|anli .perform^the; obfequies, of 
the natural/aiher.ofhis natural father; for, grandfons hot being technically 
fo named, like fohs,:.*' born from’a fon” is the definition of.' a grandfon in' 
the male line.? One bom'from'a {o^*.\% m>x. tbe.'m}amng ^‘!igrai{dfdh'in the' 
male line,”’ but fon’s.fo'n is tbe Jjnednmg.^ Jbatjerm ; elfe^thV.adopted 'fon 
of a fori'would.not be a grandfori; and/'if iKat.-'inference were/deemed a'd-'^ ' 
mifiible,- iljv\5)uld be'incompatiblc with the texfof ih^Brabmc fisrana.! ‘j,-^ 

/ ycci^ 

Brahmej}urdna':-^Xa£y.:cliAva a different "primi- ' ' 


It cannot.be.rrtfr,,.'t^at.he7 whols-'fori of^aj’fohi-is not a’grandfon in ’tKs..v 
male line : and ifis’pfo^f,tb/affirm,'tharlwxohtiriueS''thc race of the'patcr- ‘ 
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rtal grand^tlier. ' TvTay not the phnife,'" propagate *a diftma-race,” iignify 
“ commue*the lineage of the father"’ hot “ continue that of the paternal 
'grWdfathef is inconfiflehVwittt comthon fcnfe'toTay, th'ata line of dc. 
fcendants unintcfruptcd^like theflteam of the Ganges, is the race of the father 
* alone, hot'of the* paKrnal grandfather. ‘Orrif'thatnv'ere deemed admiffible, 
-thc'e-xpreffion", “ claiming 'Hefcent'from 'a 'different primitive -flock,” would 
be inaccurate ; for it lignifies claiming defccnt from that fage (CasVapji or 
anothe^, who is the founder of the family (or defcribed in the FMa as the 
' foiirce'^of defccnt) iof a different perfoh from the natural father, meaning of 
courfc'thc' adoptive* parent : confequciitly, if a fon, born in a family clainiirg 
' defcent-from''SA'NDILY'A, be'adopted into~one,' 'wliicli'dirives its origin 
front CASYAPA.'b'ut do rio't become the grand fon of the adopter’s father, 
“''Casyap a. would riot be tlic'foureedfhis defccnt. ^^gain j what would be the 
^* jid'eaningof “'^feparate in the oblation'of'funer'al cakes*?” It' does notCgnify 
bound' to'difer a funeral "cake' to a fepafa’te perfon.'jhal iSi'to one different 
from rite natural parent j ,for,’ were *it fo," all’pe'ifons'' 'would be " fepawte 
' in the, oblation of Tuneral^cakys,"'fince' thejr pre'reht‘'fucli otferings to" their 
Tnother's and to thetr paternal and malcrnal grandfalhers and the reft. There- 
fore “ funeral cakes’’^ muft here denote relation dvitliih the deg'tec of a fi- 
"ffnda; and ’the’term above quoted fignifics, that the relation b"y the* funeral 
"cake is’ diSrent from that which exifted' thtougir the anceftty of th' 
natural fhther.'"Hcnce""it is deduced, 'thaf, omitting the fuccefiion ofna- 
tural progenitors, "the funeral cake fliall bc'otrertd,"in*the t^llbIc fet of obla- 
tions! to' the anceftty of the _adoptivc lather. Thus‘'it likewife appear*' 
that the paternal grandfather c’njojs‘'tlic fuiieral'cakc otfered by that ckjilii 
Jin. Or the word firJi may fignify the fet of anceftors who have reached 
the abodc'of progenitors.' Still rclation'hy tlic funcrarcake virtually ap- 
ptars'rt hlltjtnfe cf tb; ncord', forthc-derbation of the term 
exhibit's, as iisfcnfc, " tliofc, wliofc fets of anceftors dre diftmft. If * 
thcr’s fon be adopted, ftill, fince he enters tlie fmiily of the adopr-'. 
the fet of anceftors is diftiiitl, as a cow and (licep arc dilfcrenl front a con 

and goat. 

If fiiould ret be objefleJ. bow cm lh‘ term tmternsl gt3ndfail'rr’| 

V'uj fily Cnee It I'g'nbes «r.o'l.crs fitlicn but he (the ratutil gra 

fiilit'J 
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;fatlier)^is nol-arootlia’s fathcr,',lirice'his daujhtsr.is no longer^ mother of 
{he be hot thcn.cdhfidaed as fuch,.'yet,’’'{ince iljc 


^ grandfaihcr,-.i5 'derived, .%nifics^natui;al , mother^on^^ and, although fuch 
>,relation;C^fe -bj^ her death,jftUlj‘thc -jvvord^ performing a 

kraddlha, , -. ^ ^ - , ' . ^ 

s.^ The fatherVnght,iivJ?is fon,jWhOj is given away.aftcr the of the po- 

ther, .is.deveftcd by,his donation, J>ut';^fince flic has made no gift, {hall not 
the fonperform thcifrd^d’ifl in CQnfcquenccof her fubfifting right? It fliould 
.not be anfweredj.that, fihce the text’of VAsisht’ha deferibes gift as^the.act 

• A*-.*.-*' -HO .. -iz-r.'i: 5/ M;.'J 

- of. both (CCLXXIII), .a'fonj-whofc mothcr.is dead, ought not to be given; 

V .V • fi- .tli iCt '» O.o'', V , ./ . 

^.elfe, a.fon,.;wbofe/fathcr is.dead;,';nijght injike manner be given: away by 

fVi#* mA^Vtor. t> TnKIVnni^nf'" riArafi*' nnf a -wnman «7ive or aCCCDt 


lord, it ^s, thereby intimated, that,-, if the wjfc be livihgt her'eodperation is 

required, for a donation ^adejiyjthe hufband; but,- if^ &ebe nof Itvingy there' 

is.noobjcflion.to agift madc^Ky thchufband fingly,-. ‘\yh'eh'|ft1s^ argument 

• is oroDofed, the anfwer is, .that inference is admiffible. But, in fa£i. a fon;‘ 
. V. i', ..... : v • 

, 'whofe.vmother^is dead,, ought.not to given aw^; jt contradicts common 

jfenfc,,.thatpnc,lhouid,bc.,father,.and,.thc^.wifc o^anpther be mother, 

adoptedlfom^ V If.gift.bh fqunded^qh jthc 'cooperationjOf the. mother, theh^cH. 

j a contradidion .to.'jCommon , fenfe ,does.^cxift^in this, cafe; ^br 'the 'mothers. 

gift tfjhe ^ffib'ccomcsinecejTary^,^ • .T^hus fome expoh]^ ihe^law^^ ■ 

r Buy;,CHANDE's\v.ARA;cxpIains .!hc*phrafir, “J^oth^par^^^^ 

^ arJ moihirj, have, power to .givc.a^fon,” ihe,fathcr^hb^/‘itf/Jppnx^^^ 

.w.. mother has r^tf/power;. for it isa rule, -.that, in.lhe^appofilipn callcd^wWir'ir, ' 
each term, ''.whether exprefied firftjOr. ]aft,.is ,fcv-erally taken and intended/ 

- The^ lawgiver alfo.forbids the altcmpt,ofa Tnotherto,make,a^gift..withput ' 

the confent of.the,father:“ nor let a woman give or accept a fon, unlcft with 
the aflent of her lord.**.’" But there is this diEFerence: if the father be /x^wr.g', 
a mother can only make a gift ■with hisaCTent; Juity if he be viptjhtngt Jbe pipy 
even .without his confent., s^'„, j..',,.*, . 

, . ' Accordino 



( 336 ) 

According to this opinion, the huiband's gift of a fon is valid, without 
his wife’s confent, even during her hfedme; but the wife’s property in her 
fon is not thereby devefted. If this be affirmed, the anfwer is, whit difficulty' 
is there? It may, however, be queflioned how a fon, given by a widow 
without authority from her deceafed hufband, can become the fon of a male. 
But others deduce^ from the phrafe, **boih parents have power &c.” that 
gift IS the feveral a<5t of each of thems but a donation by a woman is there 
forbidden; *‘let not a woman give or accept a fon, unlefs with the aflentof 
her lord.” It fliould not be objedled, that the word mother, m the expref- 
lion, *‘both parents (the father and mother) have power &c.’* would be 
unmeaning. It fhows, that fhe may confer an equal right with her own. 
But in this cafe, even though fhe transfer fuch right, the affiliation is not 
vahd; for the adoption of a fon confifls in ibe acqui/ifion of an equal right with 
the man’s. It (hould not be argued, that adoption is valid even in the cafe 
of a gift made by a widow, bccaufe ftis is then independent by her hufband’s 
death ; and the accepter acquires property in the fon as it were by occupancy, 
fmcc there is no extjlir}^ chimant of that right, Still Ihe cannot properly 
confer an equal r^ght with that of her lord; and the claim to a fon, acquired by 
occupancy, IS not ackowledgcd; clfe, property by occupancy in any child, 
whofe father and mother are deccafed, being admitted, he would become in 
law the adopted fon of a guardian. It appears, that a ivoman is dependent 
e\cn during her wddowhood; fincca text (CCCCLXXVII a) , requires her 
to prcfcr>c undcfiled the bed of her lord. 
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competent to perform .obrcquies' and’ the like for his de’ceafed natural mo. 

therJ That is^aHraifTible. ■ 


" CCtXXV; ; ■ 

MENu'rr-^HE, whom hiS father;, or mother with htrkuJbani(L 
■affent/gi^Q^ to another^ His fon/provided th'attHe doi^^^^ 

' have no iffue/^if tlie’hoy be of fhefame dais and.affeHiV 
bnately difpofed, is cdhfidered 'a Ton givenj th'c gift 'be- 

' ' in^ coT^rwicd by ./^ounnj- water; • ' - s - j.*- 

The particle occurring in the text of Ta jn^awal'cya’ 

(GCLXXII),‘irt this textof Menu,- and in thafof VisHko;(Cl3XXXV), 
does it nbt'appear'ttat each of tHcni'may feveraHy malce’ ib'c;gift? ‘.jt'ftoold 
•-not'heafl“rtcd,’th1it‘tHe particle vVr is in thispIace‘conhe£livel •.'^Vere it fo, 
the exprefiion of VAYisiitf'HA;’.‘^_norlct’a..wpdian give^ or* accept ‘ a foh,** 
would fac'ui\cn.e^tdg} .tKe' law.'^dWsVthit gift (Kotild be' the joint a«i of.batli 
parents.’ Tc ihbiild hot-be.argdcd/ithat'this very'maxim-is confirmed 'by'the 
cxprclHon, ‘^'norlet'a.womaa’gite‘or!acccptafbD;’*'eire," ft might Be under- 
ilood, that each*, may transfCT his own right. Were'fuch tbs'defign, itVouId 
bb faid, .** let not one fihgly give a fon;*‘ to prevent a donation made try 'tKc huf-' 
baii'd aloh'e : fihce the test;’ which defenbes him; who is called a fdnreje'Qcd. 
' (CCXClj/,adinits'thc filiation "of TSoy forfahen cither by' his fath'ef' or' his 
niotbef~ahd'adoptcd by'U'llrangeW-Jt^miglit' be luppbfcd tfiat'ope given by 
cither of them became in lav a {on-pveni * If mall’.thercfbfe be’affirm'^^iliat’- 
the property of both departs/ jf the boy be given by cither of them : die; how 

could aboy; forfakeri by his' iribther/'becom'eVffVtfwafda fejeSed? ' . 


' TH AT’ inTerence'is demtdj for the- feeming 'dlfficvfity is'rcmcrtdV \f 
** given by citHef of the'rh*' be’^plaihedgiven by the father,, or by the mo- 
ther with'hcr'hufband’saiTent.j -If 0)ould hbt'beobjcaed/that there is nV 
argumehrbn'which'this induction 'cah' be >flabliilied. The unreafon^blc-'' 
riefs'of the o\vmerfiiip'of dne’be’ing forfeited by the gift of an6lhef‘is jiy^- 
feieht argurnenf.'yAdmitting'that 'adoption is in' e/:r V^.vdid.ibcraurejhc. 
fatHer*s property'is'nof'/ofi'by’the'gift of a mother unautlioriz^ '6' hir.hs^ - 
band, fiill, the property of the' mother; who is fubje^'tothcl2tfacr'5-poWci^ . , 
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beii^" dcveftcd by his gift, would not her fon be incompetent to perform her 
obfequies and the like? If the property of any one be forfeited by the gift 
of him, to whofe powqr he is fubjcfl, then the property of the fon in that, 
vhich was obtained through the indulgence of thefather, would be devefted 
by the father’s fuhfequent donation. Therefore the property of the giver 
alone is devefted by gift ; the adoption ofa fon given is valid by the donation 
of the father; but given by the mother unauthorized by herhufband, it is 
void. Such is theindudlion. But, ilnccit is not a fit pradice for a fon 
given to perform the obfequies of his former mother, it is proper to take for 
adoption a boy, whofe mother is living, and who is given both by her and 
by-her hufband. This brief ftatement may fuffice. 

- . . ' ' * ^ 

. What fome affirm tQ.be CHANi)E‘'swAnA*s notion, is qucffionable. They 
bsld^ that, if an orphan give himfelf, heis a fon felfgiven ; but if one, whofe mo-' 
thcr is living, and whois beftowed by her, give himfelf, he is m /jioafon giv- 
en, as fuggeftedby the particle {vd ‘f or*’) in the text of Ya^jmyawalcya’ 
(CCbXXIl). Tiiat the boy*s gift of himfelf confers a right equal to bis 
fadher’s,^ appears from the definition of a fon felfgiven : and this is rcafon- 
sbUf /ay ih(/s Javiyers ; for iifter the death of the father, his whole wealth be- 
comes* the property of the fon, and a donee has property in that w)iich*is 
given to him by^tliat heir ; fo, after the death of the father, the fon iias a pro- 
prietary right over himfelf, and that right is transferred to the donee by his 
gift i hence boy, whofe father and mother are living, but-*\vho is forfaken 
by them, becomes byi his own donation a Ton felfgiven. Would not a boy, 
given by his mother after the death of the father, thus become a fon felf- 
given ? That is admifiib!c,yay ib^s/awysrs’ hut, in fadt, aright equal to tint 
of thefather is conferred by the (bn*s donation ; and,\by themother'*! gift, eve- 
ry claim IS cancelled. That opinion is qucftionabic ; for adoption confitls in 
tic acqutfithn cj a right equal to that of the father : if (that be cffedlcd by 
the bfiy *£ own donation, he is a fon felfgiven ; if it be cfTcflcd by the father s 
g'lft, the boy 15 a (bn given : fuch js the diflinftion. But if a boy be given 
by l.is u.dowcd mother, n right equal to that of ilic fatljcr is not 
by her donation? but by ihcboy% gift of iHmfcIf; he ought tlicrefore to be 
cenfijered as a fon felfgiven. It fliouM be here remarked, that after the death 
cf the fad rr, his fan’s fon, whofe own father is dead,* has a title to other pe- 
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temal wealth, but IS not ackno^^l«^gcd to have any right over the fon, for no 
foch nght does extft over a fon and a wife and this is rcafonable Thus 
much, fay the lawyers, nnkfc optmm 'j.<u frf ciud, has been mentioned by 
•way of jlluftration. 

f 

CULLU CABHATTA holds, that the father and moth-r fhould make the 
gift with mutual confent. The reafontrg, on which this is grounded, muft 
be fought, '*d 5 ut in' fail that alone is prop-r V ^.chespati misra Iikc- 
wife afHrms, that adoption is only valid if the gift fas jointly made by both 
patents 

The mother being fubjcCl to the pot er of her hufband, h“r property is 
tieveflcd by his gift, but it is notfoin the cafe of wealth obtained through 
favour or the lihc, becaufe there is no fubjediion m refptfl of fuch property. 
Thus, if a fon be adopted by the hulband, the wife has a fecondary clai n 
10 that child, becaufe property is common to the married pair (CCCCXV); 
and the line of the maternal grandfather isthcanceftry of the adopter s father 
in law. This opinion authors deduce from the glofs delivered bj Ckak* 
DESWARA on a text cited Iff <s fortrer bsok (Book JUI, Chap I, v Lll i) 
Tind from the glofs of CuLtu'c abkatta on the fubfequent text (BooL III, 
Chap. I, V. LII a). 

The Reltiaeara contains the following glofs on the l-xt of Vasisht'ha 
(CCLXaIII) he^ ivha m^am t3 adopt c fon, mufl alTemble his kinfmen, that 
ihz boy adopted at a fon giv'n, may obtain a Glare ^VlTembling hi. 
own heirs, he mayrcceive, cs Its fon bjadop'tsn, a Loj not remotely allied 
to him, that IS, nearly a lied to him, fuch as the foi erf his own nalcrnal un- 
cle or the BU this is intended for the afcertainmcnt of the bov*s 

name and clafs On failure of near kmfmen, he may take one not nca ly 
allied to him , for the name and primitive ilock may be afccrtaintd b) 
other pofitive proof the particle hero bears the fenfe of**c *n *’ Bu , 
if doubt arifc, that is, if it be doubted by one, whoadoptsa remote klnfmin, 
rvlicihcr he belong to the faccrdotal clafs or the Id e, let him treat th' hoy 
like a Ton by a cmplojing Imn onlj in the bufinefs of the hoafe. 

" for through one he ref-u^s many *' b'^aufc, through 00“ fo^^ tb- adapter 

fives 
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favcs many anocftors, therefore he {hould 'take for adoptidii a'boy,- whofe 
cfars''an(i family are not 'diibious; ^ 

■■ Va'cMespati ftiSRA* does not conned the terms “ nor ict a woman ac- 
cept a fon,’* %vith the Words'^'^unlcfs with the afient of her lordj” becaufci 
even' though^e have the confent of her h'ulband, aAvoman cannot adopt a 
foh "givtn ; for Ihc can make ho adoption, Tincc (he is debarred from prefeniing 
ah oblatioh^d fire with the myftcrious ‘words'fioih (iit' Vida, which oblation 
ish’part’of the ceremony,’ 'THat is'tiot the. opinion of RaghunAndAna-, 
Vachespa'ti BHATTACHA'RYA.’ahd- thc'‘rcft : ' it ■ is nof reafohable, 
that' the-principal’-ad ftiould be unperformed becaufe'an''?/ff^////^ part is 
prevented :*'fince a-womah could nbfmSke {ht'rep!/ite vow,*'(fbr,lhe>is 
prevented’ from rcciting'it in holy ftraiiis,) Ihelwould be' incapablehf per^ 
'forming's mere''’vbiuntary’'.ritc.‘‘ 'hike the cdnfecralion and/difmifTal of 
'"a bull,’ the adoplibh-^dfa'fbn may be cbmpIeled-byian‘bblation to. fire-per- 
*ibrrhcd through 'tHe'interventioh’bf a '-Thcifeparatibn’bf tKs 

■'“Ucrms'hbV let a wbmah‘-give''or'acccpt'a fon,'- frohi*thc words; “ unlefs 
\viih' ihc'anentbrhef'lord/'J'.is thus fefafide, '-. * •. 



It ihould, bc'.remarkedh that- according to-V'A'criESPATX misR'aV if » 
boy, who is given by his father and mother^ confent to the donation, his adop-* 
'tion,-'asa fon’givcn,' isValid • but' ah' only' fon'muft'no't be ■ given, 'CVen 
thougb'hcdb confent^ No'Jbnmu/l6e^vendivay"agaviJI b/Y'wd 

'ihcntibri’Qf-**afrchf^'^i'^ns'ira/cr^h/’-.'(Bb6k''n,‘"Chap.'IVi^v.^n)''vbuld 

'he unmeahihgi ' Tliat'opimon'is‘'difputabIc; fora boy riot" older 'ihan'fiVc 
years, bcing'i^oranf of civil ’a^irs, cannot diferiminate between alTent and 
'■ 'diifcnt.' ' AsfbrSvhat auiKofs affifm’as ilic'bpinibn of the commentator, that 
' a father mull give a fon, who ebnfents Wit,' but, ifhc bcjan orily*fbn, the fa- 
ther niallnotgivchim^ even thbugh^keybeonfent'; that 

for, fince he is'nbt hisb\TO‘maHcr,' there is no^argument; to’ proVe that 

one, who docs confent, muft be given. - 

• SttfM/ja; * Twr ct wlib wbujt a Mtma riie ji l*gca; T. ' , 

f To il!* iT^W-tr .1 tlrt MtU'i'tU r,bovl ffplr. hjt itt’difaJuJ ef * tu!l cannot 'l« 

^ fcOBvin. T» " 

? Aeco;iI-g M wtt«a, the iw C*oa!J tJiBi interprrtfjV.*' Ml let » 

• (m *iili tb? irrst cf Ui JerJ. ow •TC'ft «b® ia a»j rinamjaarn/* ' T, 
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The ceremonial o£ adoption is now fubjoi'ncd. Having given humble 
notice to the king, and, after making an oblation to fire with holy words 
from the Veda, giving gold and wintcr-corn in conformity with ufage, Jet 
the adopter, afcertaining his name, family and clafs, in the prcfencc of k.nf- 
men, receive a boy, for whom the ceremony of tonfure and the like has 
not been performed, whofe age does not exceed five years, and who is given 
by his father, or by his mother with the aflfent of her hulband, provided 
that they have another fon. Let him next perform the facnfice on adopt- 
ing a boy, (puirejktt). putrejhtt facnfice, fay experienced laujers, 

muft be performed by one, who maintains a confecrated fire; but by him, 
who does not mamtam fuch a fire, an oblation muft be made with 
the m)ftcnous words from the Veia, as dircdlcd^by Vasisht*ha. In fadl, 
the oblation to fire with holy words from the Veda, which is di reflcd by 
Vasisiit’ha, fliould precede adoption; the facnfice, ordained m 
the Caltea purdna, ftiould be performed after adoption . this appears from 
the form of exprcffion ufed in the texts (** having mads an ehJanon, be may 
receive a fon p* and, ''having taken a boy jive yars old, be Jhotild perform a 
facnfce*d* ) At prjfent fome omit through Jazincfs the facnfice tailed 
putriJlsU, in the fame manner that the ceremony of combing a wife’s trelTcs 
,is not nra praClifcd. Thus authors dircdl the eeremsmal .of adoption:^ ’ 


In the C&Iicd purdna, the texts above cited (CLXXXII and (CLXXXIII) 
arc delivered, after premifing the fon of the body, the fon of the wife, the 
fon given and the fon made. ** Any other is called a flave'* (CLXXXII 2) ; 
from this it appears, that the claim of the natural father to a fon taken foe 
adoption is annulled “ Sons given and the reft" (ibid)j the term, “ and 
the reft,” comprehends fons made by adoption and the like. Hence thele 
muft alfo be adopted under the age of fue years, and the ceremony of 
tonfure and the like muft not have been performed under the family name 
of the natural father : clfc the boy would be called a fla>e. 


Va'chespati cnATTA'cnA'’RTA holds, that, fince the text of the Cdlca 
purdra declares void the adoption ofa boy, for whom the ceremony of ton- 


* According to tbi " firiS,** w'-ich «c«n la the fxt 
ift , usscdutelj xfttr tweiTiag Us toy.* T, 

4R 


(cucxxm; c»a 

Ore 
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^ -fure has been perforrfted under the family name of the natural father, the 
adoption of a boy, as a fon given, -who fprung from the fame primitive flock 
%vith the adopter, is confe^uently invalid. Others do not refpea that opi- 
^ nion, and they^afErm, that the text (CLXXXII i) implies a prohibition a- 
gainft adopting one, for whom the ceremony of tonfure has been performed , 
but there is no harm m taking the fon of a near kinfman, and aftir-j:ard: 
performing the ceremony of tonfure and the like. Their meaning is this, 
“ under the family name*’ intends the declaration of that name , it mull be 
alfo underflood, ’’that the natural father, whi h<ts -performed the ceremony^ was 
competent to Ido fo , confequently, the family name of the father being only 
*"once proclaimed^ (for both db not perform the ceremony,) the adoption of 
^ a b^t ehkQharnot been Jhotn^ is not void. ^ ! 


^ A MAN dies aftqj.authon2ing his uife to adopt a fon , thfc ceremony 
of tonfure and the reft are fubfcquently performed by ahother perfon fprung 
from the fame original flock with the natural father , ilill the adoption 
would be valid, becaufe the ceremony of tonfure was not performed by a na- 


*■ tifral father competent to do fo. It fliould not be objedted, that adoption 
js void, if the triple fet of oblations be offered beginning with the natural 
’ father, and proceeding regularly lo tb* Jeveral anceflortt and the qucflion 
of competency fhould not be examined. If thz Srdddba \\ etc zeX\idW) omit- 
ted there would be nb defedh in the adoption. On this point it is faid, the 
-text cited (CLXXXII i) is intended to except the performance of the cere- 


mony of tonfure previous to the acceptance of a fort given, for after the a- 
doption, the ceremony of tonfure performed by the natural father is voiJ. 
It niouldnotbeobjedled, that the word tonfure docs not fignify tlieiniiiauns 
ceremony, but the afl of nu\ingtlic head and fo forth The noli tonfure 
may wtth cafe be made to figntfy that particular ceremony . It ntouW not be 
objeacd. that m fueb a cafe n btn Juppufid, the validity ofadoption is deiiie 
lij the letter of tlw law Theren no argument to fiipport tint opinion , for 
,t has been already noticed, that acceptance m a certain form is ih* cncicnt 

caufeoffihauon If a nalural falh-r, Immgg.venaui, Iiisfon, p-rform tli= 

- . ..n^cercmonyunderhisoi nftmil) nam-, through minabe or ihtous i 

r" rv then alihough the adoption be sal.d according to il.e fynemofb''. 

the text’ (CLXXXII =) tioeJarcs ao.dlbe relation of the fon to the aJopirr, 
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'who ignot^ntly omits to perform the ceremony of tonfuri afrefb, bccaufe it 
had been already performed. Such is the opinion of other lawyers. 

SoM E hold, that the mere aft of {having the heacf being the principal perl 
of the ceremony^ and the recital ofholy texts by acompetentperfon, and other 
formalities, being uneferAtal parts of it, the ceremony of tonfure is complete- 
by the aft of {having the head done by the natural father, although unejfentlal 
parts of the ceremony fail. Then the nte of tonfure, though performed 
through millakc by one, who fuppofed the legitimate Ton of another to be 
bis own, would be valid? That is admilTible, fay thefc authors. But 
their opinion is erroneous j for, the aft of {having the head being fug- 
geilcd by a precept not fcriptural, * the performance would be ufclefs; but 
the perfon, to whom the precept relates, muft be chiefly confidercd, lirtce 
it IS ordained, that the ceremony of {having the head {hall be performed by 
• a competent perfon. It {liould not be argued, that this is a cogent precept, 
like that forapproacliing a wife in due feafon. Since compliance with a co- 
gent precept has no reward, the important objeft of inithting the hy into the 
facerdotal clafs would be unattained. Or, admitting ita cogent precept in ref- 
peft of the ceremony of tonfure, {lill there can be no fuch cogency m the cere- 
mony of feeding the child with riccj for. Cnee the body cannot be fupported 
w ithout nounfliment, the cogency could only be deduced from a maxim not 
WtTi« “iVit w»j\Va ww/w.y b-y pittOm 

being required in the cafe of one folcmn rite, the fame mufl be eflablilhcd in 
the cafe of another. Va'^chespatj bhatta'ciiarya obferves in the new 
Duaita nirneyat\ that the ceremony of feeding the child with rice, being 
performed by a competent perfon, becomes a Jlep toxoardt perfeftion or in^ 
uiation. Confequently, from the cxprefllon, “ under the family name of the 
father,’* is deduced the invalidity of the adoption of a boy, for whom the 
ceremony of tonfure has b-cn performed in a mode, which fhows that he 
fiiarcs the primitive origin of his natural father, or which fiiows that he con- 
tinues the race of his natural father, for the terms, “ family diflinguifhcd by 
a name indicative of the primitive flock,” may fignify race or Jioeage. 

* Precept* are dulnsailh'J into fi h *, are drawn fro-a tlxlptare, aai ifach ai are drsTrs fr«a oiLer 
foarcei. Ttefe again aJtau ot>er fubdjfilion* rn'tiuoaed in aforn'r note. T. 

+ The c'J Duoiia •trirfja mas coTipctcd b/ Va'cHesraTi Miixa. T. j 
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Amera exhibits both terms (gotra and uania) as fignifying family. That 
a boy, for ^v’hom the ceremony of tonfure had been performed by his natu* 
ral father with the omiffionoffome unejfential part, fuchas the treble fet of ob- 
lations or the like, may be legally adopted, is thus difproved j and the adop- 
tion of a boy fprung from the fame original flock is' thus fliovvn to be valid; 
the v/hole is confiflent. 

At prefent, as feme lawyers affirm, the adoption of a fon accepted under 
the age of five years by men of mixed claflTes, who do not praftife the cere- 
mony of tonfure and the like, is v,ilid, even though the Ihiving of the head 
be not in any mode effefled. 

The adoption ofabrother’s fon is valid. To this fome objeft, that, fince 
the text of Menu (CCLXXVI) deferibes a nephew as fon of bis cbildl->fs 
mckt a further adoption as a fon given Is not valid j their own legitimate oIF*. 
fpring, being given by the father and mother, to each other, does not thereby 
become a fon given. 


CCLXXVI. 

Menu: — If, among feveral brothers of the whole blood, one 
have a fon born, Menu pronounces them ail fathers of a 
male child by means of that fon. 

The objection is ill founded; for Ciiande'swara, Cullu'cachattAi 
Udayacara, and the Vdrijdta, explain the text, ‘ fons given and the reft 
fliould not be adopted, if there be a brother's Ton.* No one has faid, that, 
if a brother’s fon be adopted through miflakc, the adoption is void. Asa 
daughter fliould not be appointed to raife up male ifTuc, if there be a fon be- 
gotten inlawful wedlock, but the appointment, if made, is valid; fo» in 
prefent cafe, }f a rt^bevi be ajopied, tbe ebb is goo-i in /.;w. Admitting the va- 
lidity of the adoption, Oiall not anoilicr nephew have an cquil, or ct If-f 
uneriual, Ihaic, fmcc healfois cenfd/rej at ti fon ? Koj fjr, Va*; NVAWAt.- 
evA pronouncing a nephew to be uncntiilcd to participation iftlcrcbc 
a brc'liT, thenephew mufl ofcouifc btconfidtrcd as Inferiour toa fon given 
or the Jil.e, It IhculJ not be argued, that, if no fon begotten in lai' ful 

Jotk, 
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lock, nor wife, daughter, father and the reft, be living, the brother is entit- 
led to the fuccefim, and, on failure of him, the nephew and other telrs, fiicli 
as fons given and the reft, have an equal or unequal title, according to the 
ftrength of their claims. The term fons" being ufcd in the plural number in 
a text formerly cited (CCXXIII) it appears, that fons of every defcription are 
entitled to the fuccellion although a brother be left. Accordingly Culcu'ca- 
BHATTA obferves, neither uterine brothers, nor parents, but, on failure of 
fans begotten in lawful wedlock, the (bn of a wife and other fecondary fons 
are heirs to the deceafed father; this is meant, for the right of the fon bec^ot- 
ten in lawful wedlock is deduced from another text (CCXV); but of one, 
who leaves no fon properly or improperly io called, nor a wife nor a daughter, 
the father is heir; and, on failure of thole and of the mother, the brothers 
lhall take the inheritance. Why then is he called a fon? Becaufe he delivers 
the uncle from the hell called put; elle, it would be improper to 
affirm, that fons given and the reft Ihould not be adopted, if there be 
a brother’s fon; unlefs he delivered from the hell called there 

could be nofufficient reafon for not making an adoption. Confequently he, who 
is adopted as a fon given, has a right to poflefs the inheritance and perform db- 
Icquies, although there be another nephew. He becomes the fon of the adop- 
ter under the rule of Vishnu (CLXXXV), which is expounded in the 
JReindeara, ** he is fon of him, to whom he is given by his father and mother.” 
He claims the family of his adoptive father, under the text of Menu 
(CLXXXI). 

“ The funeral cake follows the family and cllate thus, becaufe the fa- 
mily or ellate departs, the funeral cake alfo departs: by faying, the func-. 
ral cake is extindl, his continuance oflhc lineage is denied. Hence this phralc, 

“ the funeral cake follows the family and cllate, does not lignify, that 
wherever the family or cllate goes, the faneial cake alfo goes ; for, were it fo, 
a military man, or other perfon, taking the inheritance of apr;ry7, who leaves 
no heir fprung from the fame primitive ftocfc, nor a fellow ftudent, nor any 
kinfman. would offer the funeral cake. Nor docs it lignify, that the funeral 
cake is followed by the family and cftatcj for, were it the adopted fan 
would not take the inheritance, but the giandfon in the female line would claim 
the cllate and family of his maternal grandfather, likeafon. The fofJihlemiC* 
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conftruaion of the phrafe is thus obviated. The fame muft be alfo under- 
wood in regard to the fon of a wife: thus, if he belong to her huiband 
aloncj he fliall not perform the obfequips of his natural father, fmee he does 
not fhare his eftate and farnily j but the fon of two fathers fhall perform the 
obfequies of both. 

On this Va'chespati bhatta'cha'rva remarks, if the right be du- 
hious, and there be no other argument dcducible from precept, it is thus fug- 
gefted, that the funeral cake fhall not be offered, unlefs the party can claim 
either the family or the eflate : in this inftance it is queftioned whether the 
natural or adoptive father have a right to the funeral cake, which muft be offer- 
ed by the fon given j hut it appears, that he fhall not offer the funeral cake 
for his natural father, becaufc he does not alTumc his family name nor 
take his eflate. In a' cafe wherc^the right is not dubious, the funeral cake 
ihall be offered by a daughter's fon to his maternal grandfather, although 
he do not claim the eftate and family? and, if there be a pofitivc ordi- 
nance, the funeral cake may be offered to a ftranger without ’taking bis in- 
heritance. Hence, the affuraption cither of the family name or eftate is the 
ground of the claim? that failing, the fon*s right to offer a funeral cake to the 
naftrraf parent his parcicrpafwfi m chc fdinUy and cihts of hts 

ther is a true ground of claim, fmcc he may affert the right of offering a funeral 
cake (0 this parent. It follows, that the fon given claims the family and eftate of 
his adoptive father. The fame remark is made by RagiiunandaNa: in the 
Vdvdba tat-jea : it appears, that the fon given fliall claim the family and eftaw 
of his adoptive father alone, ftnee he cannot affumc the family name and eftate 
of his natural parent, nor perform bis obfcqulcs, which arc here ftgnificd by 
ihc terms funeral cake*’ and “funeral oblation.*’ RaohwNANDANA 
plains the word fivadbdt an oblation to be eaten by progenitors? thus, of 
him, who has given away his fon, that is, of the natural father, for this i* 
the ncarcil term, tlic funeral cake, or oblation to be eaten by a progenitor, »* 
citind t it follows of courfe, that the funeral cake ftiall be offered to th^ 
adoptive fallicr. 


CCLXXVII. 

Brahpic purdna : — ^Tuosnfons, 'wlio arc adopted either as a Tori 

friVCIh 
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.given, afon felfgiven, a Ton made, by adoption,' z {on bought,' 
or a fon reje£led, muft ever be maintained with Juppltes oj 
food and apparel : 

2, They claim dejcent from a different primitive flock, arc 
feparate in the oblation of funeral cakes, and propagate a ' 
diftinft race ; on the birth of a child, or on the death of 
a kinjman, they partake of uncleannefs for three days.'® 

Even though the adopted fon were anephew% he partakes of uncleannefs 
for three days ; for his original relation by the funeral cake, through his 
father and mottier, being annulled by their gift, impurity for ten days is fct 
afide ; and uncleannefs for three days arifes from his connexion by the funeral 
cake in right of the adoption by the accepter i but, when a fon is born to him# 
the adoptive father, his brothers, or any other kinfmen, all become impure for 
ten days by reafon of the connexion by the funeral cake in right of birth. 
Confcquently, when affinity by the funeral cake arifrs folely from the gift of 
the father or the like, the uncleannefs Ja/ls three daj s cn//. Such is the op- 
nion of fome lawyers. Va^chespati Buatta'ciia'rya holds, that, 
when fbns given and the reft have children born, or tktffifihes dcceale, the 
impurity of the adoptive father, and of bis father and other kinfmen, 'lafts 
three nights. 

Vishnu and other lawgivers declare, that a fon giv'cn is debarred fronl 
inheritance by the fon of a twice married woman and the rc/l .• bur according* 
to Menu and the reft, he excludes them. Vishnu and other lawgivers 
conftderhim as inferiour, faecaufchc baS no natural connexion through his 
mother ; Menu and the reft deem him fuperiour, bccaufc he was lawfully 
begotten, and Menu likewifc holds, that the fon of the wife, oh the rup- 
pofition of his tranfeendent virtue, excludes a fon given. But Vn iiiaspati 
declares the inferiority of the fon of a wife (CCII). He alTjgns a higher rank 
to the fon of t lie body, and to the fon of an appointed daughter, bccaufc they 
are lawfully begotten, and are conneGed se/ri tie father and grandfather 

• The fifft pirt of I*-.!* Tcrfe ta» Iwea cited at T. CCLXXIV. Oatbefjbjeflcfmaarawj:, ftc 
Ch. S, T. 58 asi falls vn;. 
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through (hci'r mothers (CCXV). Confequcntly thefe are higheft in ejlmatm: 
“ other Tons’* (CCXV), vihojhall only be maintained , arc Tons given and the 
reft: the fon felfgiven is included^ the fame defcription with the fon made hy 
•* adoption. If pure by clafs*’ (CCII) j this is intended to forbid the adoption 
offons inferiourinclafs. ** Irreproachable for their condudl this is intend- 
ed to prevent the negledt of conftant and occafional ads of religion* Confe- 
quently, the right of the fon by a twice married woman and the reft, to the ex- 
clufton of the fons given, bought, or the like, which is propounded by other 
fages, alludes to fons fo adopted, but, who are impure by clafs, and reproach- 
able for their condud. The text of the Brahme purdna (CCLXXVII i) 
relates to the fame cafe. 

Should not the fon of a ''Sudrd wife be alfo contemned, for he is born of 
a woman unrighteoufiy married (CXLV 2)? Still this fon is not procreated 
by an adulterer : the marriage of his mother is alone unrighteous, not the 
procreation of the fon j on the contrary, there would be fin in not approach- 
ing a married in due feafbn : the latter part of the text cited exhibits 
the period, when the fin of the marriage, not of procreation, is mature. 
But the fon born of an unmarried woman of the fervile clafs is named in law 
fon by Sudrd, He is mentioned by Vasisht*ha asfixihin rank, that 
is, fixth among the laft fix ; or, in a word, twelfth. 

A QUESTION here occurs for difeuflion. Cana fon given be heir to a 
Ivtnfman, or not ? On this point fomc lawyers affirm, that the right of the 
fon given to inherit from a kinfman, which is mentioned by Menu and 
BauphaVana, and his fupeiiour rank, as ordained by GoVama, Vri- 
Hasvati and the Cdlicd purdnafmnhho confidcred as relating to ftin 
^iven, who is endowed with tranfeendent good qualities; for the expref- 
Ttons ufed in the text of Vr. hiaspati, *'pure by clafs, and irreproachable 
for their condufl,” denote tranfeendent good qualities : pure fignifies abfol- 
%'cd from all guilt j by afts of religion, by alms, by ftudy offcripturc,and 
by facrificc, men become pure, or arcaffoived ftort all guHtl* A text of 
Mrsu ftiows, tint a fon given, being cndo\Ycd with every virtue, ftiall take 
the heritage. 


CCLXKVIIb 



CCLXXVIII. 

Menu : — Of the man, to whom a fon has been given, adorn- 
ed with every virtue, that fon fhall take the heritage,, 
though brought from a different family.' 

' 1 
In like manner, the fucccflionof a fon given notwithflanding the claims 

of a fon by a twicemarried woman and the reft, which is propounded by 
Go TAMA, BaudhaVana, and the Cdhcd pur an/7, muft be explained from 
the concurrent import of the texts ol Menu and Vri'haspati, It is ac-s 
cordingly declared in the Brahmepurdnut that tons given and the reft fhall 
only be maintained (CCLXXVII); the omiflion of the fon of a pregnant 
bride, in this text, is founded on the conliderafion of bis ai^nhy in right of 
birth. It fhould not be alleged, that the text of the relates to 

culpable fons of thefe defcriptioas. It is declared that, if culpable, even a' 
fon of the body does not take the heritage (CCLXIV) : hence vicious fons, , 
whether begotten in lawful wedlock or the like, or adopted as fons given 
and (he reft, are excluded from participation; fons fo adopted, being 
void of good qualities, fhall have a maintenance; but fuch fons, being 
virtuous, ftiall fake the inheritance of a father or of his kmfman. This 'is 
right, fay thefo lawyers. But others conteft this opinion, drazoing other i/i- 
ferencts from the fubjoined text cited in the commentary on Ya'jnyawal- 

CYA. 


CCLXXIX. 

Vrihaspati, after premifing the Call age: — S ons of many 
different forts, who were made by ancient fages, cannot 
now be adopted by modern men deftitute of eminent 
powers. 

Sons of many different forts, namely fonsofa wife and the reft, who were 
made by ancient fages, c.innot now, in the Cali age, be adopted by modem 
men. Why ? To this queftion he replies by an epithet, which contains tlie 
rcafon; “ deftitute of eminent powers.’* Confcqucnily eminent power, ari- 
fing from true piety, is ftated as requifiteto make him a fon, ^^hois begotten 
o-a a, or on a married woman, rshoje buji.ind is ir-ioient: hence it 
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appears, that fuch a fon ought alone to he confidered as fuperiour I’n rant,' 
for tbefilmlim of whom devotion is not parliculaily required. But the filU 
ation of a fon given in adoption being admitted by the ''Aiitya purana in the 
CdU age, eminent devotion is not required for the adoption of fuch a fon, any 
more than fora fon legally begotten. The fon given, like the fon begot- 
ten in lawful wedlock, is therefore fuperiour to the reft. 

CCLXXX. 

'Adityafurdna: — The filiation of any but a fon legally begot- 
ten, or given in adoption by his parents, is a part of ancient 
law abrogated in the Cali age, 

ViRTUa **.in the text of Menu (CCLXXVIII) fignifies abfencc of 
vice; and ** pure by clafs and irreproachable for their condutl,’* in the te.xt 
ofVRiHASPATi (CCII), bears the fame import, fay thefe lawyers. That 
is inaccurate. Sons arc of two forts, by birth and by adoption ; the fon law- 
fully begotten and the reft arc fix fons properly fo called ; the fon given and 
•the reft are fix fons improperly fo denominated : the chief of each fet, the 
fon lawfully begotten and the ion given in adoption, are approved in the Ciii 
age. ' Accordingly VRtitASPATi deferibes the appointed daughter as fupe- 
xiour to the fon givenj their relative fuperiority and inferiority depend not 
on piety. This, which is quoted as the opinion of fomc lawyers, is accurate. 
Butin faft, all fons, whether born of a twicemarried woman .and the like, 

or given in adoption and fo forth, arc heirs to kinfmen, as well as to their 
own fathers; yet, if void of good qualities, they llrall not rake the heritaoc 
ofa kinfman : however, they (liall have the fliares of the paternal cilatc al- 
lotted to them by the /Ira/ameparu'nAand other authorities, but fomc (liall 
, have a maintenance only; the due allotment (liall be made as deduced 
from (he fevetal preceding texts. It appears to be the prefent praflice for 
a fon given in adoption, who performs thcafls preferihed to Ids clafs, avlie- 
therconllant, occafional. or voluniar)-. futli as facrifice, confccration cf 
pools, and fo forth, to take ihc mheritance of his paternal uncles and the 
reft, 'riiis we I'.old to be proper. 

,, Vir.Tt'E” in tr.rt cf Mc.-.o (CCI.XXVIII) is esplai"' I 
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Chandeswara and others, fcience and good conduct* “irreproachable for 
their condua,” m the teitt of Veihaspati (CCIlj, fuggefts one who is 
exa€t in the performance of e%ery of religion, “pure by cbfs” excepts 
one who belongs to an infenour tribe. Ghxnde'swa’ia remarks on t!»c 
expreflion “ adorned with every \irtus'* that the ng’ t of fu'-cs'Ilon being 
fuggelled by filiation alone, “ adorned with every virtue*’ js intended to 
fhow, that he fhall take a fiiare even though a fon of the body be produced; 
but, if void of virtue, the fon given {hall have a fimple na n^enance. It is 
alfo proper to affirm, as intended by that expreffion, that Tons giv'‘a and o- 
thers, being virtuous, are entitled to the inheritance and fo forth, m prefer- 
ence to a fon by a twicemarricd woman, or the like, if he be defiitutc of 
good qualities, but, if all bedeflitute of good qualilic», he, who is fupen- 
ouras neared allied by buth, {hall take a fuUlhareol the-paternal edate, 
and the reft {hall have the portions allotted to them in the Brjbm'’ pjrina 
and other works. The maintenance direflcd (CCLXXVII) muft confidm 
the receipt of fuch a fliare. elfe, the feemtng contradiclions m the texts of 
Menu and others, and of Ya jmvawaecy x and the red could no» be well 
reconciled. But feme argue from the concurrent impo-t of the text of 
De^vala (CXC 4), that the text of the Brabm purana alfo relates to Tons 
given and the red, who are infenour m clafs toih" r Ghptix.* father]. This 
brief cvpofition may fufTcc. 
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SECTION IX. 

ON T FI E S 0 2\r BOUGHT. 

He is eighth according to Ya jnyavvalcya j for, immediately after de-* 
fcribing the feventh, or fon given, he thus defenbes the fon bought: he, 
w’ho is fold by them, (by his father and mother fhall be confidered as a fon 
bought’* (CCXXXVI). Although a fon given and a fon bought equally 
become the property of the adopter by the voluntary adt of the original owner, 
he confiders the fon bought as inferlour to the fon given, becaufc the fin of 
felling offspring is greater. Many legiflators concur in deeming him inferi- 
our. The rules refpeflmg him arc fimilar to thofe concerning the fon given. 
“And thereft,” in the texts of the CdUcd purana (CLXXXII 2 and 
CLXXXIII), comprehend the fon bought and the reft. Vishnu names 
him as ninth in rank (CLXXXV). 

• CCXXXI. 

Baudhayana: — He is called a fon bought, who is received, 
for the fake of male ifTue, from the hands of his father and 
mother, or either of them, after paying a pi ice» 

** Or either of them;” if he be received from the hands of his mother, 
the confent of her hulband muftbe required in the form, which has been 
mentioned in the prccjding fc6lion. By the exprefiion of VasisiitHA 
“ let not a wmman give a fon” (CCLXXIII), w'luch has a fecondary fenfe 
■without abandoning its primary fignification, fale and the like is definitely 
intended; for, by parity of rcafoning, there is occafion for the affenC of the 
hufband, finccHA'Ri'rA maintains, that a woman can claim no indepen 
dcncc in the receipt or difpofal of wealth. This is taken from the Retncicara 

“ A> TER paying a price” mnft he fupplied; for that correfponds 
the text of Y.a'jNVAv.'AEcVA, fince the verb erf, joined to the prepofino^ _ 

f/. fignifirs delivery rreceJed by payment of a price, and is 
that tixl. 
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CCLXXXir. 

Menu: — He is called a fon bought, whom a man, for the 
fake of having a fon to perform his chjequks, purchafes from 
his father and mother, whether the bop be equal or unequal 
to himjdf in good qualities; for in dajs all adopted fans mujl be 
equal. 

“ Unequal;’* not of the fameclafs. 

The Pdrijata* 

Neither, fhould a child of inferiour, nor one of fuperiour clafs, btf 
adopted as a fon ; the mention of “ equal or unequal ” mufi: therefore relate 
to good qualities. 

The authors of the Med'bdth'bl and Praedia* 

CuLtucAEHATTA quotcs the following tcxt of Ya^nyawalcya; 

CCLXXXm. 

Ya'jnyawalcya : — ^This law (that on failure of the heft, the 
next heft fhall offer the funeral cake and pofTefs the heri- 
tage) has been propounded by- me in refpe£t of fons equal 
in clafs. 

Thus, fince the texts of both have the fame purport, equil clafs is re- 
quired in all cafes excepting that of a fon by a ''Sudrd. In like manner equa- 
lity of clafs is aifo aflumed in the cafe of a fon by a twice married womart 
and the rell, 

^ He is called a fon bought, who, being fold by his father and mother, is 
received for the fake of male iffue, even though he be unequal in clafs, for the 
text of Menu cxprefTcs, “ >vhcthcr the fon be equal or unequal.” 

The J^ifacalkd. 

For the commentator thinks, that, if equal, in the definition of a Ton 
given as dcUvcicd by Menu (CCLXXV), fignify “of the fame clafs,” it 
4 U ouglit 
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ought to fignify the fame in this place alfo; if there alfo it fignify equal in 
good qualities, as it is expounded in the Med'hatit'hit that is not pertinent, 
when the good qualities of a child five years old muft be examined. Were 
this interpretation admitted, would there not be an inconfiftcncy with the text 
of Ya jNyAWALcYA (CCLXXXIIl)? No; for that text may be ex- 
pounded, “ in refpedt of eleven fons, omitting the fon bought.** But, in fadt, 
a child of a lower clafs may truly become a fon by adoption; for De'vala 
declares, that fons of a lower tribe muft live of equal clafs (CXC4). 

The expreffion of Ya^/nva walcya, ** in refpefl: of fons equal in clafs,” 
is intended to preferve the order of fucceflion: for, if the fon by a twice mar- 
ried woman, belong to an inferiour tribe, and the fon given, be fuperiour to 
him, then the adopted fon, avbo ts of fuperiour clafs^ fliall alone take the in- 
heritance; but, if the fon by a twice married woman were equal in clafs, 
he would be the legal heir. 

This fon bought is fon of the purchafer and participates in his family and 
ehate. He is fuperiour to the fon made ^ adoption and the reft. This 
Ihall be hereafter difcufled. As for the text of Yama (CXCl4)t which 
deferibes the fon bought as fifth, that is, as fifth among the laft fix, or the 
eleventh of the twelve fons^ that muft be underftood, when he is inferiour in 
good qualities to the fon rejected and the reft. The text of Vishnu, which 

places him ninth (CLXXXV), muft be alfo adduced when the fon of a preg- 
nant bride is more virtuous than be. According to the Brahms purana, the 
fon bought ftiall have a tenth part of fuch fare as is allotted to the fin of the 
body (CCXVII 2}* ^ 
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SECTION X. 

ON THE SON MADE BY ADOPTION.*- ■ 

HE is ninth according to YA'jNVA,vAtcvA.. for immediately after de- 

feribing the eighth or fon bought, hs deferibes this fan as one who is mads 
by the adopter’s own adl (CCLXXXVI). 

- CCLXXXIV. 

Baud HA YANA.* — He, whom a man adopts, the hoy being 
equal in clafs, and confenting to the adoption, is a fon 
made. 

One who confents } that is, one, who thus ae^uiercss, I will becQtne 
his child i he (hall take me as his fon.” 

The Retndcura, 


He is inferlour in rank to the (bn given and to the fon bought, becautc he 
is not given away by his father and mother, to whom he belongs. In fa<S, 
the boy is bereft of father and mother, or is forfaken by them j or, both be- 
ing living, they tacitly confent to the adoption, as a man acqulefces in ano- 
ther’s enjoyment of his land. Or this foa Is at it noers mads of cusa grafs and 
the like, endurd with life by the power of devotion. Ifhe do not confent to 
become fon of the adopter, what (hall be the confequence ? The boy does not 

• Sons are thus adopted in Mii’bilA} the ptafllce of adopting fons given by their parents was 
there abohfheJ fay Sat'DATXA, and PaATrnASTA, altiwtigh the larter hid b’cti hinj'elf adopted r-i that 
manner. Their motive was, left a cW d, already regiftered in one family, being again regiftered in 
another, a confufion of families and names fliojJd thence caTos. A fon, adopted Ln the form fo 
briefly noticed m the prefent feflion, docs not lofe hu claim to hts own family, nor alTjme the fur- 
name of Ills adspclre father; be merely perforin* ob&qDies and takes the iflherjtancf. la Gasre, on the 
contrary, and m moft other countries, fons are only adopted in the form difciifled In the eighth feftion : 
Irfft r.Ve O.yfviAmv joJ oihrj Aeroteej, wlio Jead a lifc of celibacy^ bj/ chUdr'n f o adopt them in the mode 
which It briefly confidcted in the ninth feflioo. The praAi e of appointing brothers toraift op male ifliio 
to deeeafed, impotent, or even ahfent halbsods {lim Sec, IV^ prevails in O'rj/i (C'dra.d:&.) T- 
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become fon. Or, as CANOA^conrcntcd to become daughter JaiikU, 

fo, if any one accept the relation of ion to another, and the other admit him 
as fuel), then he becomes fon of two fathers, llis precedence above the fen 
felfgiven and thereil fuppofes him endued with good qualities. 

CCLXXXV. 

Mi:nu : — He is confidered as a fon made or adopted, whom 
a man takes as his own fon, the boy being equal in clafs, 
endued with filial virtues, acquainted with the merit of per- 
forming ohfequies to hts adopter, and •with the fin of omitting 
them, 

According to Cullu'cabhatta, '‘equal” or iimihr here iignifieS 
equal in clafs. It is explained in the Midbdtifb'h endued with qualities fui- 
table to the family. “ Acquainted with merit and with fin this is explain- 
ed in the Rctnacara^ knowing the merit of performing obfequies to his father 
andmother, andthefmof omitting them : “endued with filial virtues,*’ that 
is, .with the virtues of obedience and the like, 

' Being fimilar to a fon given, he ought to be adopted under the ageof fiw 
years, as ordained in the Cdlicd furdna (CLXXXIIl). Nearly the whole 
form, dircdled for a fon given, fliuuld be obferved. It mull be affirmed, 
that his future eminence in literature is conjectured from the ready apprehen- 
fion and docility difeovered by him at the age of five years. All this is va^ue 
and complimentary, for it is not requifite to filiation. 

This fon claims the eftate and family ofhis adopter; the text of the 
purdna (CCXVII a), allotting a fifth part to the fon made, fuppofes him 
endued with tranfeendent virtue; and fo do the texts of Menu and the refi. 
This brief ftateraent may fufficc. 
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SECTION XI. 

ON THE SON SELFGIVEN. 

HE is tenth according to Ya'jmyawat.cya ; for immediately after 
defcribing the ninth or fon made, he proceeds to dcfcribe the Ion felfgiven. 

CCLXXXVX. 

Yajnyawalcya : — He, who is fold by them (by his father 
and mother] fliall be confidered as a fon bought; a fon 
made is adopted by the aO: of the adopter himfelf, but he, 
who gives himfelf, is a fon felfgiven ; and one received 
while yet a feetus in the womb of his mother is called the 
fon of a pregnant bride. 

Vishnu fays, ** the tenth is a fon felfgiven'* (CLXXXV), to which 
it is added in the Retndcara, he is fon of the man, to whom he gives him- 
felf. 


CCLXXXVII. 

Menu : — He, who has loll his parents, or been abandoned 
by them without juft caufe, and offers himfelf to a man as 
his Jon, is called a fon felfgiven. 

“ Offers himfelff' gives himfelf, faying ** I am thy fon.*' 

The Retndcara- 
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He ii infcriour to tlie fon given and to tlic fon boiiglit, bccaufc he is on. 
ly given by bimfclf having acquired a fecondary power over his own fsrfiti. 
The fon made by adspthsi, fay fomc lawyers, is diftinguiflicd from this 
fon, becaufe be only acquiefees in the adoption, which is the aft of another, 
and does not give bimfelf. This fon may, hevsever, claim precedence 
above tlic Ibn made. Tlie Brahme furasia afligns a twelfth part to him. 


SECTION 



( 359 ) 


SECTION XII, 

ON THE SON OF A PREGNANT BRIDE. 

HE is eleventh according to Yajnyawalcya j for immediately 
after deferibing the tenth or fon felfgiven, he thus deferibes this fon; 
“ and one received while yet a foetus in ^thc womb of his mother 
is called the fon of a pregnant bride” (CCLXXXVI): that is, one ac- 
cepted while he remained in the womb cf bis mother ; it is thus intimated, 
that he is fon of him, who marries her. Vistixu fays, “ the feventh is 
the fon of a pregnant bride; and the male child of a woman efpoufed while 
pregnant is fon of the man, who marries her” (CLXXXV), 

CCLXXXVIII. 

Menu : — Ira pregnant young woman marry, tvhether her 
pregnancy be known or unknown, the male child in her 
womb belongs to the bridegroom, and is called a fon re- 
ceived with his bride. 

The author of the Fraedsa remarks, that the folemn rite of marriage does 
not take place, for a text declares, that holy nuptial texts are applied folely 
to virgins (Book IV, v. CLXVIII) ; but this woman is not a virgin, iince 
file has had intercourfc >\ith man. On this fubjedl ancient authors obferve, 
that in this place “ marry” relates to the form of marriage dircificd in the 
At'barvan veda^ which is ordained by feripture for women who arc not vir- 
gins, and which is now praiflifed by ''SuJrai of the lowed rank and by 
others. Since holy nuptial texts arc confined to virgins, this term marry” 
intends the oblation to fire on the fourth day and other rites celebrated 
without texts. Thus Chande^swara. But in fadl, fincc the text cxprcfTed 
only “ received while yet a fcEtus j'n the womb," acceptance aionc is detcr- 
minatcly meant j the requifites of tbUfllathn do not extend to the oblation to 

fire: 



I 3»o ) 


fire: elfc, were oblalion caAnlly omitted during pregnancy, the child 
would not be a Ton received with a bride, and might be fuppofed to become 
fon of his maternal grandfather. But he is not Ton of his maternal grand- 
father : for, like ornaments and the like, the child was given away by him 
with his daughter. lie is fon of the bridegroom alone ; not xcccivtAasfiicb 
in right of birth, for he is not produced from the feed of bis legal father, 
nor from a receptacle appertaining to that father at the time of procreation; but 
becomes his fon mediately, in confcquencc of acceptance, bscaufe the mother, 
who is owner of the child, is transferred to the bridegroom by the maternal 
grandfather’s gift. 

Being deficient in good qualities, he is inferiour to the fon given and 
the reft. The offspring of an unmarried girl, confidcred as fon of him, who 
fiibfeqiiently her, maybe alfo deemed inferiour to that fon. If the na- 

tural father be known, the child belongs to him alone. The Brahme purana 
(CCXVII 3) allots a ninth part to the fon of a pregnant bride. This brief 
expofition may fujice» 


section 
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SECTION XIII.- 

ON THE SON REJECTED. 


HE is twelfth according to Ya'jNyawaicya j for, immediately after 
dcfcnbmg the eleventh or fon of a pregnant bride, he thus deferibes this 
fon. 


CCLXXXIX. 

yAjNYAWALCYA: — H e, who, being forfaken ly his natural 
paten's, is received by another, lhall.be confidered as a 
fon rcje£led. 

« 

Visnnu (CLXXXV) fays, •' the eleventh is the fon rejefied being for* 
faken by Ins father and mother, he becomes the fon of him, by whom he 
is rccciscd. The text mull be fo fupphed. 

ccxc. 

Vasisht’ha : — ^The fifth is the fon rejefted, whom a man 
receives as his fon, the boy iiaving been forfaken by his 
father and mother. 


The fifth rank is mentioned, as is obfers-ed in the Rftnje^ru, meaning 
the fifth among the laft fix. Confequently he is eleventh in rank. 

ccxci. 

Menu : — A nov, wiiom a man receives as his own fon, af- 
ter he lias been deferted without jufl caufc by his parents, 
or by cither of them, if one b: dea-i, is called a fon rcje&ed. 

“ Desep-Tco abandoned. The deferrion may be caufed by utter in* 
4 Y ability 
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ability to fiipport the child, or by fome dcfea in him ; he mud be received 
as a fon, not merely received from a willingnefs to maintain the child. 

' The Relnicani. 

Tub child is defertcd with /me fuch thoughts as thefs : “ he is thrown 
away like* the'chaff of corn; any man may take him or not as he pleafcs ; 
1 have no occafion for this child.” • 

The fon felfglven is fuperiour, becaufe he is given by a fecondary 
owner, namely himfelfj but this fon is inferiour, becaufe he was fimdar 
to a waif, not being then recognized as fon of any man ; for, in this 
world, the finding of a waif is confidered as a lefs perfed title than a gift. 
But in the cafe of a fon made, the child being adopted by another al- 
though the father and mother were living, their right is forfeited by neg- 
Ifd, like the right of a man to a chattel adverfely enjoyed by another. As 
in the cafe of land, that negledl is an aft of will, which may be exprelfed 
in thefe words, ” this land is polfelTed by another ; let him enjoy it; and 
let'it become his abfolute property,” fo in the cafe of a fon, the aft of the 
will may be thus es'pteffed, “ this man adopts him for his fon; let him do 
fo; and let the child become his fon.*’ Confcquently, the principal owner 
tacitly confenting, the fon made by adoptim is therefore fuperiour to one felf- 
given and to him, who is rejefted by bis natural parents : m the cafe of a fon 
icjcfled. the owner affents to the lofs of his own right, ■’but not to the fubfti- 
tuted right of another ; in the cafe' of a fon made, he alfo afents to the fub- 
ftituted right of another. Were it fo, what difference would there be be- 
tween a fon given and a fon made, fince the owner equally affents in both 

inflances to the lofs of his own right and to the fubflitiited right of ano- 
ther ? Negleft is the foundation of the /ab^ituled right to a (fon made, but 
gift is the foundation oificb right to a fon given : the difference between them 
is this ; donation is an aft of the will contemplating the transfer of proper- 
ty to another, and which may be thus expreffed, “ let this become Ins pro- 
perty ;" negleft is an aft of the will contemplating property arifing from oc- 
cupancy, and which may be thus cxprclfcd, “ let this, which is occupie 
by him. be loft to me, and become his by occupancy." The negleft may 
be of a different nature, folcly contemplating the lofs of right, and wine i 

may 
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may be ihus cxprcflcd, " let my right be forfeited this is the founda- 
tion of the fuhjlttutcd ngbt to a fon rejefled. In the former inflance of 
ncgleQ, property vcfts in the aSual occupant s/snej m the ]aft inftance, it 
J\Aft<jXiently \efts m any occupant whomfoever. 

T’at.^Brahmt fjrana (CCXVII 3) allots a fevcnth part to the fon rejeft- 
cd. Tbjs brief expoCtion may fuffice. *■ , ' 


snCTlON 
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SECTION XIV. 

ON THE SON BT A "SXJH'RA, 

WE is not particularly noticed by Ya jnvawalcya. Since “any how'* 
in the text of Vishnu, (“the twelfth is^a fon any how produced” v. 
CLXXXV), is expounded in the Hetndcara * by & '^Sudrd woman married or 
* unmarried, the fon of a Sddra wife is alfo tonfidered as thirteenth in rank. 
•His Ihare of the inheritance has wdeedbtcn propounded by Ya /NYAWALCY iT 
(CXLII). The concurrent import of the texts of Menu and Vasisht’ha 
is the foundation, on which the term “ any how produced’* is reftridted to 
the fon procreated on z^Sddrd woman. 

The text, cited in a former chapter (CLXXVII), is infcrtcd by Menu 
in the place where Tons of twelve Ibrts are defined, immediately after dc- 
feribing eleven fons. Paraijva (a living corpfe) is a name for the fon of a 
’Brahmana by ^,''Sudr(i woman. It is thus explained in the Reinacarai 
•‘though fulfilling his duly*’ (pdrayan)^ that is conferring fome benefit on 
his fuppofed father, “ he is even as a corpse," becaufc the benefit is incon- 
fiderable. The word may alfo iignify “living." 

/ 

CCXCII. 

Vasisht’ha : — The fixth is the fon by a 'Sudid. 

Sixth here relates to the laft fix. 

The Retndcma. 

CCXCIII. 

Baudha'yana:— A son, begotten through lufl: on a 'Sudrd 
woman by the chief of twice born men, is called a living 
corpfe (pdrasavaj. 
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The fiiirc of a foT by a married had been propounded by Me- 

Ya^jkymv#.i.c\ A. and others. Mlku (CLXXVII) and Visuhu 
(CLXXXV) now fpcak of a fon by an enmarfied Accordingly 
AIeno, immediately rfier ihu rAv(CLXXVII)»* nonces the participation of 
a fon begotten by a man of the fervde clafs on bis female flavc (CLXXVI) , 
man of the pncflly clafs" in this text fignifics a 'Qrahtnanat CJJjatnya^ or 
ViJ)a, But Yajmyawalcv’a has not allotted ahy fharc to the fon of a 
t ^ ice-bom man by a female flat e. The iharc of fuch a fon, who is cenfejutnt- 
^ of a dilTcrcnt chfs from his father and far infcnour m rank to other fons 
(CCLXXXlll)# mufl be deduced fnam the texts of other fagds. IThe law ffe 
ilius cxphirtd j and we hold this ttifoaable • jfMutXvA^iANA* alfo con- 
ceJei rj t 


* AttTV, Clap tr, 17S a_J 179 
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SECTION XV. 

ON THE ADOPTION OF SONS. 

ccxciv. 

Smntu cited in the Retndcma- — Sons by women of the fer- 
vile clafs, though they be ''Sudras and flaves, are in'fome 
inftances deemed the legal Jons of priefts ; and fo they are, 
of kings confumed by curfes and even doomed to periflr : 

2. And fometimes they are confidered as the legal iffue of 
men who feek wealth, or praftife warfaie. 

The fuppofcd impoffibihty c/* tbeir becoming legal font of tUefe men is de- 
nied. 

The Retndcara, 


Hence, if a man be dcliitute of other offspring, his child by a woman of 
the ferule clafs mud be acknowledged as his fon. 

ccxcv. 

If there be a fon of the body, or a fon of an appointed 
daugliter, 

2 . The fon of a wife and the reft of eleven fons mud be 
confidered as belonging fo diflinCl faniilics, and as per- 
petuating a feparate race ; 


3. All fuch fons Hull ever pci form obfcquics and oilier 
ntes for ibofc latheir, like flares, or lil.e men of the f'tdc 
Pofi, 

u 
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Ip there be a fon of the body, or if there ben fon of an appointed daugh- 
ter, then the fon of a wife and the reft merely propagate a family fuch is 
the condrudion. “ Like (laves ,” m the form which (hould be praaifed by 
a Havc, or by a man of the firvik chfs. 

The "Retnacara 


CCXCVL. 

A SON of concealed birth, the fon of an unmarried woman, 
the fon received with a bride; the fon by a 'Sudm, 

2. And the fon by a twice married' woman, are’ five tvho are 
Ihunned by men of the commercial clafs/ through appre- 
henfion of a fine to le paid to the king , all the reft are like- 
wife heirs of tzutce-barn men. 

It is thus declared pofllblc, that men of the commercial clafs may have 
fons conddered as fuch in a fccondary point of view 

The Rtinacaia 

**» Likewifc” allud's to the fons improperly fo called It is thus de- 
clared poflible.as is obferved m the Retndcara,\\v3i\. a fubfidiary fon may be 
adopted by a pricft, a foldier, or a merchant. 

ccxcvir. 

Men of the fervile clafs, aftmg as flaves, living on foodfup- 
plied by another, and fubjeft m their perfons to the do- 
minion of a mailer, can m no inllance have a fon : 

2. The male child, who is begotten by fuch a Have, be- 
comes himfelf a Have. 


It is a notion intimated m the R^tracara, that, fincc the te^t of MrNtr 
(Book III, V. LII) mud be confidercd as declaratory of the fubjeflioo of a 
Have to the -will of his ma^cr* he is fubjefl to his control even in the 
adoption of a fon, and tint the child is m like manner fobjcdl to *hc domi- 
nion of Ins mailer. CCXCVIII. 
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• CCXCVIII. 

Menu : — On failure of the beft, mid Of the nekt bdftj amohg 
thdje tvlthe Jons,, kt the inferiour in order take the herij 
tage; but, if there be many of cqbal rinkj let all be lharers 
of the eflate. 

AMOfTc the fons abovementioned, namely the fon of a wife and the reft, 
all being Virtuous, let the lejl lake ike heritage; on failure of virtuous children, 
a worfe fon, deficient in good qualities, is entitled to the fucceftion. But," if 
there be many of various deferiptions, fuch as the fon of a wife and the reft, 
\Vho are ^//tndued with equal good qualities, they are all equal ftiarers of the 
eftafe. 

Similar” is explained in ^tKetnacara equal in good qualifies or in un- 
cflential properties. The authors notion of the purpo’rt of the te'<t is the fame. 
ConiequsnUy Menii intends, that fhe rule of fuccefiion^to heritage and the 
like fliould be drawn frofn the different degrees of virtue, without attending 
io the aiffcfehce of the form in which a Ion is adopted. This is alio the opi- 
nion of other legiflators ; but they have defenbed a particular order on the 
fuppofiUon of proporlionatS good qualities. ThUs fome explain the text. 
flccordtng to blherSf ** on failure of the bell, and of the next beft,” that is, of 
the firlt mentioned refpedlivelyi the ihftiriour m otder, or next ffierifioned, 
to the heritage. Thus Ya'jnyawalcva direfts, that, " on failure 
of thofe firft mentioned, the next in order lhall give the funeral cake and 
claim the heritage” (CLXXXIXj, 

. CCXCIX. 

, Vishnu : — Among thefe the firll in order is preferable; he 
alone fliall take the heritage, and fltall fuppo'rt the reft. 

CCC. 

NA’reda: — The firft in Order arc feveially cohfidcrcd as 
cldcft or fuperiour, the Jaft ate, rerpeftively dcctned infe- 
rioUr ; on the death of the father, they fuccecd in order 
to his eftate ; 


2. On 
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2 . On failure of the firft, and next in rank, he, who is in- 
feriour in the next degree, fliall take the inheritance, 

CuLLu'cABHATTA alfo fays the fame I he thus expounds the laft half 
of the text of Menu (CCXOVIII), ‘ if there be many fonsof the fame de- 

* fcription, fuch as fons by a twice married woman or the like, they fliall 

* all take and divide the heritage.* He explains flmilar, “equal In rank,’* 
being fons of a twice married v/oman or the like. In the glofs of the 
J\eindcara, the term, uneflential properties,” alludes, fay thefe other law- 
yers, to the rank, as fons by a tu’iee married woman or the like. According 
to this opinion the fon of the wife and the reft are never equal to the fon of 
the body. That opinion only is accurate. Accordingly the Brahms purdna 
afligns the whole eftate to the fon of the body though laft bom (CCXVII) t 
that IS, if partition be made by a father, he fliall give to his fon born iti 
lawful wedlock the full fhare dircHed under that head; he fliall give the 
th.rd part of fucli a fliare to the fon'of the wife, and referve for bimfclf 
as much as he pleafes, or a double (hare (for there is a difference of opi- 
nion on that point): in like manner, he fliall give the fourth part^of a 
lharc to tlie fon of an appointed daughter, and iheir due allotments to the 
reft. If there be’many fons, namely a fon of the wife, a fon of the body, 
an appointed daughter and fo forth, let him fo diftribute the eftate, that 
the fon of the body may have, twice as much as the fon of the wife, thrice 
as much as the appointed daughter, and fo forth, and the father hlm- 
felf have twice as much as his fon begotten in lawful wedlock. The 
natural diflribution has been propounded by Ya'jntawalcya and others. 
The form of paftUian, exprefsiy mentioned jn the difcuHion on fons of twelve 
dcfcriptions, muft be obferved : but, if there be a difference of good and bad 
qualities, the form of diftnbution, d\KhX.ed.m(ht Brahms purdna and the reft 
muft be adjptedi 

It is recorded in and other works, that a king, having purchaf^ 

ed a boy named '‘S ukahseV'ha,^ who was fold by his father, attempted 
to facnfice him to the divinity; but the boy,' being faved from death by 
divine interpofinon, became Ion of (he /age ViswA mitra ; m what form 
did '‘Sonaiise'p*ha become his fon ; for he was not a fon given, fince the 
5 A boy 
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ioj- was col bellowed by ,his father on ViswAiiiyKA f ; was a fon 
fclfgivcn ; for a boy, having given himfclf 35 a ,fon, when the right of his , 
lather and mother was annulled, by their leaving him to die, or by any other 
means, the dcEnition of a fon fclfgiven is applicable to b™* This brief 
explanation may, fulEce; to expatiate would be vain. , , 

, ' ■ It ) t I ’ j , f . 

Among the twelve defgriptions of fons, begotten in lawful wcdlocj: and 
the reft, any others, but the fon of the'botiy and the fon given, are fotr 
bidden in the Cal; age. Thus purani, premifing ;tJhe filiation 

of any , but a fon lawfully begotten or, given tn adoption^!/ Ms parents'' 
(CCLXXX), proceeds, “ Thefe parts of.aneier.t law were abrogated by 
wife legillators, as the cafes arofe at the beginning of the Ca/;-age, ,withan 
intent offecuring mankind from evils** /^v/ at, wsib an intent pf preventing 
theguilt of mankind j the term bears the fenfe of prevention, as in the phrafe 
“ fmoke made as a piecaution againft gnats 1” Car that is one_ of the 
fenfestafetibed to this term.in tlis diftlonary of Amera. The meaning 
therefore is, mankind would be culpable, if the pradlice of railing up a fon . 
on the wife of a kinfman and fo forth were sioiv followed^ ,So VAcaiSt 
PATH niiATTA'on a'lcv A expounds the phrafe : but others explain the terms , 
•forthc fake oFprererving mankm 1;’ the word ufed fignifies ‘intend,* as to 
the phrafe, “ wood intended fora poll to be crefled as a memorial of a fa- ; 
crifice performed,” Confequemly the meaning is this ; mankind would 
pctilli. if the pradlicc of railing up a fon on the wife of a kinfman and fa 
forth were r.ezss followed. Formerly men proceeded, without amorous dal- 
liance, m procreate ,sjisi oa a brother’s wife, (who is fimilar to a mother 
or a daugliutr in law,) with the folc view of railing up olT.pring to a bro- 
ther t now men being governed by lull and grovelling appetites, and iheit 
pallions being excited by limply looking pn the ficc of a woman in private, 
they would repeatedly approach a brother's vsidovs under pretence of railing 
up ilToc 10 him; mankind would be thus culpable, and perilh through the 
prevalence of fin. In like manner fnlficicul reafons may be nlfigncd for the 
ptolttbilion of appointing a daughter and fo fotlh, Againi by the term 
•• powers" in the text of Vn iiui rati (CCI-XXlX).is meant, not only de- 
soiion, but the confcqucncc of it, namely command over the fenfet. 


AMOt r. 
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'Among thcfe twelve dcfcriptlons of foas, tve mull onlynovi admit the rules 
concerning a fon given in adaption and one legally begotten. The laiv 
concerning the reft has been infefted to complete that part of the booh;' as 
well as for the ufe of thofe, who, not having feen fuch frobihitory texts, admit 
the hhation of other fons. Thus, in the country of d'djra (Orifa), it is flill- 
the pradiice with fome people to raife up ifliie on the wife of a brother. 

a CCCI. 

MeWu: — These eleven fons (the fon of the wife, and the*" 
reft as enumerated) are allowed by avife legiflators to be 
V fubftitutes in order for fons of the body, for the lake of 
preventing a failure of obfequies. 

. / 

Hence a fon given and the like fiiouldonly be adopted oa the poffibility of 
afailurcofobrcqurcs.-not ifthey can he otber‘:o>fi performed. If one, wbo has 
a fon legally begotten, adopt a fon given, is the adoption valid or not? and 
what occafion is there for itsTalidity, fines tbs obfequiss muft bs performed 
by the fon legally begotten ? There is oc«ifion for the -purpoic of removing 
the doubt whether the obfequies Ihall be performed by the fon given, if the 
fon of the body afterwards die. To this fome reply, that, fons given and 
the reft being defenbed as fubftitutes, and fiibftitution being only admitted on 
the failure of the principal/ the adoption of the fon given is void, becaufc there ’ 
\V3.s nor at that time a failure of the principal ; and if the /ba of the body af^ 
terwards die, the obfequies fholl be performed fay the wife or by a collateral 
heir. That is wrong; for the Ton given, not the adoption oFhim, xs deferibed ^ 
as a fubftitutc ; there is no difHcuUy in faying that, on failure of the principal, 
or fon legally begotten, the fon given Ihall aft as fuch. Accordingly Srx' 
o’hara sv.^ASir, in his glofs on a verfe of the Bhdgavaia (CCXVI), 
quotes a‘text of law on the benefit arifxog from a multitude of fons,, to ex- 
plain the motive for dcfirlng many children, when afubfidiary fon it adopted 
even though a principal one bs livings “Many fons are to bs defired, that 
fome one of them may travel to Gaya,** 

The adoption of a fon given, although a fon of the body be living, being thus 
talid, he fhall have a third part as his £harc,io the fame manner with a fon given, 

’ fubrequcntly 
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fubfcqucntly lo-wliofc ndoptlon a fon of the body ms born (CXC), »* Heirs" 
(CXC 3); tint is, entitled to a full fliare, ** Shall have as their /hare one third 
of the property** (CXC :f)j that is, they /hall have as a /liarc one third part of 
tliat, which is receivable by the fon legally begotten. What /hall be the 
fliarc ? /liall the fon given receive four, or three, fttvernas out of twelve 
\vhich compofc the /hare received by the fon of the body ? or /hall the 
fon of the body receive twice as much as is received by the fon given ? To 
this it is anfwered, if it be the meaning of the law, that he ’/hall take one 
third part out of the /hare which is received by the fon legally begotten, then 
what would be the confeqtiencc, if there be many fuch ? the fon given would 
deceive aft cxcc/Hvc fum, if he took a third “part from each. Nor /lull he take 
one /liare out of the collected wealth; for though Angle, he would notre- 
ccive a third part, and the legitimate /bns would have more than their 
3ue, allotments. Neither is the fecond fuppofition right; for, were it 
fo, he would take a quarter, tnjlead of a third. Thus the laft fuppofuion 
mull be admitted. It maybe illuftrated in this manner: in the cafe of 
partition made by a father, according to the opinion of Ji'mu'ta- 
■VAHANA and the reft, let two fons legally begotten take eight fuvernas each 
out of thirty-fix inherited from a .paternal grandfather, 1st the father 
take fixtccn fuvernas and the fon given four. The meaning of the 
text is, that an adopted fon /hall have a third part of the /hare appertaining 
to a fon legally begotten. Some hold, that in a partition of hereditary pro- 
perty made by a father, who has one fon given and two fons begotten in law- 
ful wedlock, the whole eft tie ftiall be divided into thirteen parts, of which 
fiX belong to the father, three to each of the two fons legally begotten, and 
one to the fan given : according to tbeje lawyers the meaning of the text js# 
that an adopted fon (hall have a third part of fuch a /hare, as is receivable by 
a fon begotten in lawful wedlock. Thatds wrong j for it is not deduced from 
the phrafe “ /lull have as their (hare one third part," that they /hall have a 
/hare equal to one third part of what is received hj the fon legally begotten. As 
for the etpofition, that an adopted fon /half take .one third part of fuch a 
fliarc, as is receivable by this fon in right of his legitimacy ; that is wrong, 
for there would be none to take the remaining two thirds. If the remaining 
IV.0 thirds were again dwided, nothing would^prevcnt a fecond remainder of ■ 
thirds 5 and that cannot be the ftnfc of tlic text. 
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Lawyers juftify the text of the Brahmc f^rma (CCLXXVII), as relating 
to the fame fobjeft with the phrafe ■' thofe of a lower clafs mod live under 
him, with a proi ifion of clothes and food only ” {CXC 4). That is wrong ; 
for were it fj, the particular menuon of fons given and fo forth would not be 
pertinent. Confequently that text relates to a foQ given and others deficient 
in Virtue, and it fiiows, that, if any oiie of fix fons, namely the fon of the 
body and the refi; <:xift, he has a right to take a full fiiare and to perform 
obfequies, and the fon given or other lidupted fon ihal! have a third part for 
his maintenance. 

SiiicE the text of ME^u (CCLXXl) niuft relate folely to the fon given, 
or other child adopted while a fon legally begotten exifts, for it is of courfe 
dechredby the textof De’vala, that an adopted fon lhall have a thud part 

a fon of thi body be afterwards produced, does it nor follow, that the 
^adoption of a fon given, being made by one who has a Ion legally begotten, 
IS invalid ^ Collu^cabhatta* has a\Co remarked that a Ion of the wifi^, 
and the reft, ought not to be obtained, if there be a fon of the body or an ap- 
pointed daughter: does not this text relate to the fame fobjeft ? It/hould 
not be argued, that, like the rule, “ common property may not be given away 
by any one parcener, and wealth neccfliiry for the fupportof the family may 
not be aliened even hy a /ingle owner/' this text is intended to forbid fuch adop- 
tion by one who has a fon, not to declafc the adoption void. Since it is dc- 
monftrabTy right to ellablifli a moral ofienra in depriving the femily of fup- 
port, fin, not the invalidity of the gift* is thence deduced ; but the text of 
Menu contains nothing prohibitory againft fuch an adoption ; for fons given 
and the reft, who arc produced from the manhood of others, that is, others 
than their adoptive father, and from the wife of another, (for the exprelEoa is 
merely illuftrative;) thefefons, itisfaid* being produced from another origin 
than the adoptive father's own feed and field, are in truth fons of him, from 
■whole manhood and wife they Iprang, fons of th- adopter . it follows 
therefore* that the adoption is void. 

lE tte b= ulkgud, thu is. IWl *"'■= ''■= 

levant: why (hould not property urift ""f' 

iffuc, as well as in land given to Iiim? And, if property do L 

° — fhould 

5 ® 
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{hould he not be a fon capable of inheriting the cllate and performing obfe- 
quies ? It makes no difference whether the fon of the body be born before 
or after the adoption.* Sacred ftory records, that Menu appointed his 
daughter to raife up a fon, although he had male ifTuc. It fiiould not be ar- 
gued, that Ihc merely propagated the family. Filiation being valid if (he per- 
petuate the race, nothing can bar the right of fucceffion veiled by divine pow- 
er, Accordingly it is obferved in the Retndcara on the Jaft part of the text 
above cited, “ they belong in truth to the father, from whofe manhood 
they feverally fprangand to no other** (CCLXXI), that, their claim as prin- 
cipals being denied, their claim as fubftitutes is hinted ; “ they are princi- 
pal fons of no other:** the text muft be fo fupplied. It (hould not beobjcdl- 
ed, that the preceeding text (CCCI) contains a vain repetition. It com- 
pletes the fenfe. 'What then is the ckim^of one who is a fubftitute for a 
fon? It confifts in the right of peiformipg the offices incumbent on a fon, 
if there be *no principal one. Admitting this inference from the optnio’i 
deliYcred in the Uetnacaray flill adoption is prohibited according to the opi- 
nion of Cullu^c.-^dhatta, who holds that this ought not to be followed 
as apradlice which is juftified. It Ihould not* be argued, that by (b aifting 
amoral offence would be committed. There is no argument, on which 
a 'moral confcqucncc can be eftablilhed, when a temporal effedl may 
enfuc. Dut here the intention of the precept is to forbid 'adoption then 
only, when there is no motive for it ; for the benefit defired, namely dcli- 
vennee from the hell called is obtained wiibout adopting a fon given, 
and throughhim, therefore, thatpurpofcisnotcffcdled: but one, whodefires 
numerous ilTuc for other purpofesbefidcs deliverance from the hell called 
may adopt a fon given and the reft, although he have one legally begot- 
ten. Sm D*nAB.A Swa^mi* and others have faid .is much. The Ketnacara 
and V^fijdtci expreffing, that a fon given and the reft fhould not be adopted 
if there be a brolher*s fon, it muft be underftood tint the prohibition con- 
cerns one who merely dcfircs male iffuc for the fake of deliverance from the 
hell calleJ yr/r. This juHifics the fj£l recorded in the Bbaratn and other 
works, that P.Vndu, having other male iffuc, accepted of BiiftiA, Ar- 
jujfA and other Tons of his wife; and he did fo, altliough he liad nephev^s. 
It Iljould not be objected, that brother's fon pofitivcly intends the fon of 
an u’erine brother cnly ; and •* brothers of the wliolc blood," in the text of 

Menu 
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Menu (CCLXXVI), lignifies brothers by both the fame parents. The 
dual number is not fuppofed m anappofitioti of this form, unlefs there be 
fpecial grounds of implication. It (hould not argued, that the proceed- 
ing of pAhDU, who was acquainted with the 1-gal prohibition, is a ground 
of fuch implication. His condufl is declared to have been influenced by 
the defire of having a fon endued with ftrength, and one (killed injurifpru- 
dcncc and pbilofophy. Va'^chespati Bhatta'cha^rya alfo admits the 
adoption of a fon given, although there be a brother’s fon. Cullu^ca- 
BiiATTA, however, expounds “ brothers of the whole blood” brothers by 
the fame father and mother. Menu and Vishnu declare, that a fon de- 
livers his father from the hell called pui^ 

_ _ ^ cLCcn. ' 

Menu and ViSHNo: — Since the fon f irdyatc J dtlivtts^his 
father from the hell named pat, he was, therefore, called 
puttra by Brahma' himfelf. 

CCCIII. , • . 

Ha'ri'ta : — A CERTAIN hell is called put; and he, who is 
deflitute of male iffue, is there tormented; a fon is there- 
fore called /ju'tra, becaufe he delivers his father from that 
region of horrour. 

CCCIV. 

Vrihaspati: — Because a fon delivers his father from the 
hell called put, even by the fight of his cotlntenac'^® 
therefore is a man felicitous for the birth of a fon- 
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debt, by him he procures immortality, through him he joy 
fully becomes exonerated from every debt to livino- ni 
genitors. 'y ° 


CCCVI, 

Sanc’ha and Lic’hita, and Pait’hi'nasi: — B y a fon, how- 
ever produced, a father profpers ; through his oblation of 
funeral cakes, he becomes exonerated from debt to his 
progenitors. 


cccvir. 

Ha RITA. He, who has a fon pure, capable and virtuous in 

the correaion of his 
p n defeds, tranfports his ahcellors over the abyfs of death. 

CCCVIII. 

Sanc-ha and LiChita :_The pe^ietual fupport of a confe- 
crated fire and the like, the fcriptures, and facrifices re- 
r ample gratuities, do not procure the fixteenth 
P o the benefit arifing from the birth of an eldelt fon. 

"’ceSilcd isT'T'^ 

fl y of cripturc and the jierformante of facrifice. 
the incomplete,, wliofe tludy of 

r^n/: tcT "-..fhehavemLy 

fins from oum" "’"''qnuntl}- appears to be a benefit ari- 

“ir to be defired, tlut"lm'e one of “ ^'^"7 '“"r 

^r-r,om defcr.p.;ee.^;be ,^"^7■ 

cfnpm;;. ** '^Iio dcfircs numcrouj 


i 
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CCCIX. 

Sanc’ha and Lic’hita, Vishnu and Ha'ri'ta:— B y a fon, a 
man obtains vi£lory over all people ; by a fon’s fon, he 
enjoys immortality; and, aftenvarcis, by the fon of that 
grandfon, he reaches the folar abode.* 

CCCX. 

Yajnyawalcya Through a fon, a fon’s fon, and the fon 
of a grandfon, the father or anceftor obtains blijs m other 
worlds, immortality, and heaven; but the double let of ob- 
lations and the funer^ cake are offered by a. man’s own 
fon and other defcendants, whether principal or fubfidiary.f 

Heaven fignifies the tolar abode rtbr the impciLis.theJame t’Oth^Irat o'2 
the preceding text, 

, CCCXI. ’ 

Vasisht’ha: — T he endlels abodes are allotted to thofe who 
leave male illue ; it is recorded, that “ heaven is not for him, 
who leaves no male progeny,” Enemies therefore pro- 
nounce this ciirje, “ may they be childlefs and become evil 
fpirits.” The, want of jnale^illue is the great caufe of de- 
ftruflion ; therefore is a fon delired. 

It is declared in the Veda, that heaven is not for him, who leaves no male 
iffue. It confequently appears, that celeilial blifs is attained through a fon; * 
and that is made evident by the text of YA'jNyAWALCyA, “ The endlcfs 
abodes &c.*’ ilnce the purport is the fame, they arc allotted to thofe who 
have grandfons; the word fon” here hgnifics offspring in general. It is 
thus declared, that fons and other male defcendants arc moft defirable. The 
fage proceeds to fhow eternity through the means of a fon: chdd/efs 

men become invifible giants or demons; certainly that is a great evil, by 
which the name of giant or demon is ajixed to manes: fuch is the implied 

* Mfsu, chapter 9, t. ijy, afed at r. XI 
t Tie firft beoifiici hat been Qtsd at t, CIV. 

jc 
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fcnfc according to tliti Kelnkart, “ Enemies, &c.” tin's curie is pronoutio 
cd by them» * 

' . • cccxu, 

'Snirili, quoted in the Rttndcara : — A son of any defeription 
' fhould be anxioufly adopted by one, who has no male 
iffue, for the fake of the funeral cake, water, and folemn 
rites, and for the celebrity of his name. 

2, Fathers defire fons, dreading left they fall to a region, 
of horrour, and teJItRing, whofoeyer among theje Jons fhall 
go as a pilgrim to Gaya will convey us beyond thoje places 
o_jSjorla)e. 

'i - . ■ ’ ' 

,It follows, that all manes ^ catried beyo.rd.the region^s^of horrour in 
lonfequence only of obfequies performed at Ge)d, 

> ' • 

■ ceexul. 

“ A SON will confecrate a bull at my funeral, will perform obfe- 
• quies at Gaya, will make facrifices, and confecrate pools ; 
he will Jetend me in ofil age, and will' daily otferjthe 
'srddd’ha after my dcceafe.”, Cii;' 
u. 

In the former text a pUgnmage to G<r>a was alone meniioned; in 
ic\t obrcqnics are alfo fpecificd; there h not confcqucmly any vain repe- 
tition. “ Daily;*’ every day, that is, every new moon. This alludes to 
I’lc day of the patriarchs; n month of mortals, fays Amcra, is a dayan^ 
a night of the patriarchs. Or it may allude to obfequies confiantly cr 
performed. 
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